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Abstract: The purpose of this research is to analyze and 
interpret the delimitation of maritime zones on a global level, 
based on the decisions of both the International Court of Justice 
and other international courts. The most well-known case of 
delimitation both on a diplomatic and political level is the future 
possibility between Greece and Turkey. The evolution of the 
law of the sea, the international law in the specific field between 
a conventional law of the past and the present are triggers for 


further research in the specific analysis. 
Keywords: international law of the sea; delimitation method; 
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territorial sea; delimitation of territorial waters; delimitation of 


American Yearbook of International Law-AYIL, vol.2, 2023 


326 


continental shelf; relevant circumstances; delimitation of EEZ; 
Aegean sea dispute; territorial zone; equidistance/equiratio; 
Mediterranean; equity principles; Exclusive Economic Zones; 


ICJ; ITLOS; arbitral awards; islands; natural resources. 


Introduction 

The delimitation of the maritime zones within the judicial 
decisions of the international courts and mainly by the 
International Court of Justice (ICJ) is a trigger for further 
analysis as well as an open discussion about the use of these 
decisions in the case of the delimitation between Greece and its 
neighbors spaces. It is a topic that concerns Greek politics and 
international diplomacy here and for many years due to the 
ongoing and unregulated situation between Turkey and Greece. 
In our specific analysis we took into account the following main 
decisions from the ICJ, such as Maritime Delimitation in the 
Black Sea (Romania v. Ukraine), (ICJ) in 2009, Territorial and 
Maritime Dispute (Nicaragua v. Colombia)(ICJ) in 2012, 
Dispute Concerning Maritime Delimitation between Bangladesh 
and Myanmar (ITLOS) in 2012, Bay of Bengal Maritime 
Boundary Arbitration between Bangladesh and India (PCA) in 
2014, Maritime Dispute (Peru v. Chile) (ICJ) in 2014, 


Arbitration between the government of the Republic of Croatia 
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and the government of the Republic of Slovenia (PCA) in 2017, 
Dispute Concerning Delimitation of the Maritime Boundary 
between Ghana and Cote d'Ivoire in the Atlantic Ocean (ITLOS) 
in 2017, Maritime Delimitation in the Caribbean Sea and the 
Pacific Ocean (ICJ) in 2018 (Stoica, 2018); Maritime 
Delimitation in the Indian Ocean (Somalia v. Kenya) on 21 
October 2021. 
Firstly, we took into account the Maritime Delimitation in the 
Black Sea decision because it was the trigger for the 
delimitation in three stages that were applied in a similar case 
(Karaman, 2012; Lando, 2019). Within the same legal 
framework we also saw the decision of the South China Sea 
Arbitration (The Republic of Philippines v. The People's 
Republic of China)(PCA) in 2017 which gave an interpretation 
of Article 121 of the United Nations Convention on the Law of 
the Sea of 1982 (Proelss, 2017; Forteau, Thouvenin, 2017; 
Lando, 2019; Yiallourides, 2019; Tanaka, 2023)', even though 
the specific case had absolutely nothing to do with delimitation 
(Liakopoulos, 2021)’. 
Our goal is to provide explanations and interpretations in the 
event of a future delimitation between Greece and Turkey, as 
~~ 1United Nations Convention on the Law of the Sea, 1982-UNCLOS (adopted on 
10 December 1982, entered into force on 1 November 1994) 1833 UNTS 397. 

2The South China Sea Arbitration (Philippines v. China) (PCA Case No 2013-19) 


[Merits] Arbitral Award of 12 July 2016: 
https://pca-cpa.org/wp-content/uploads/sites/175/2016/07/PH-CN-20160712- 


Award.pdf. 
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well as of any other neighboring country following the same 
path of resolving maritime disputes. Until now, Greece may 
have an intense positive diplomacy for the delimitation of 
maritime disputes, but its geographical position, mainly the 
large number of its islands, creates preliminary objections as 
well as issues of territorial sovereignty, the international 
responsibility of states, as well as as harbingers are presented 
several decisions of the ICJ so far (Liakopoulos, 2020b). 

The geographical potential of each country can be an advantage 
but at the same time a difficulty despite the assurance that comes 
from the law of the sea, specifically from the Convention on the 
Law of the Sea of 1982 (Convention ITH) and later through the 
judicial process. The problem of delimitation and the several 
decisions on the specific subject in the ICJ (Elfernik, Busch, 
Henriksen, 2018) are the subject of analysis and comparison 
regarding the delimitation of maritime zones as we have known 
so far from the previous judicial decisions Maritime 
Delimitation in the Black Sea (Romania v. Ukraine) (ICJ) in 
2009 (Liakopoulos, 2020a), Territorial and Maritime Dispute 
(Nicaragua v. Colombia) in 2012*, Dispute Concerning 
Maritime Delimitation between Bangladesh and Myanmar 


(ITLOS) in 2012*, Bay of Bengal Maritime Boundary 


31CJ, Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgement, 
I.C.J. Reports 2012 (Nicaragua/Colombia). 

4ICJ, Dispute Concerning Delimitation of the Maritime Boundary Between 
Bangladesh and Myanmar in the Bay of Bengal (Bangladesh/Myanmar), International 
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Arbitration between Bangladesh and India (PCA) in 2014’, 
Maritime Dispute (Peru v. Chile) (ICJ) of 2014°, Arbitration 
between the government of the Republic of Croatia and the 
government of the Republic of Slovenia (PCA) in 2017, Dispute 
Concerning Delimitation of the Maritime Boundary between 
Ghana and Céte d'Ivoire in the Atlantic Ocean (ITLOS) of 2017’ 
and Maritime Delimitation in the Caribbean Sea and the Pacific 
Ocean and Land Boundary in the Northern Part of Isla Portillos 
(Costa Rica v. Nicaragua) in 2018 (ICJ) (Horna, 2023). 


Maritime zones of a coastal state 


Tribunal for the Law of the Sea (ITLOS) Judgement of 14 March 2012, Case No. 16 
(Judgement), (hereinafter: Bangladesh/Myanmar). 

5ICJ, Bay of Bengal Maritime Boundary (Bangladesh v. India), Award of the 
Arbitral Tribunal, 7 July 2014, (Bangladesh/India). 

6ICJ, Maritime Dispute (Peru v. Chile), Judgement, LC.J. Reports 2014, 
(Peru/Chile). 

7ICJ, Dispute concerning Delimitation of the Maritime Boundary between Ghana 
and Cote d’Ivoire in the Atlantic Ocean (Ghana/Céte d’Ivoire), Judgement of 23 
September 2017, (Ghana/Céte d’ Ivoire). 

8ICJ, Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa 
Rica v. Nicaragua), ICJ, Judgement of 2 February 2018 (Costa Rica/Nicaragua). 
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The geographical situation of each country, the interpretation of 
the international law of the sea, the political diplomacy between 
the neighboring countries, the full exploitation of the marine 
wealth of each country as well as the protection of the 
environment which in recent years with the problems of deposits 
and of energy are objects of various interpretations that often 
escape the legal, diplomatic limits are the object of hesitation 
and fear in the face of states that want to resolve their pending 
disputes through the judicial process. 

From a legal point of view, the delimitation of maritime zones 
and mainly for the subject of the continental shelf is mainly a 
thorn for Greece, even though it has signed with Turkey the 
“Agreement on the delimitation of the zones of the continental 
shelf belonging to each of the two states” with the Italy in 1977 
and in 2009 signed the agreement with Albania which over time 
has not entered into force due to Albania's attitude. Since 2004, 
the delimitation with Egypt and Libya reached some agreement 
recently without the final completion of all the issues between 
the countries concerned, and mainly for the issue of the 
continental shelf, which has remained at a standstill for years. 
The stages marked by the decision on Maritime Delimitation in 
the Black Sea (Romania v. Ukraine) ICJ (2009) as a point of 


delimitation arriving in 2018 with the decision Maritime 
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Delimitation in the Caribbean Sea and the Pacific Ocean by the 
ICJ. The elements of the delimitation method may not be fully 
applicable to the case of Greece but contain elements common 
to how the court interpreted the law of the sea and national 
sovereignty in similar cases in the past (Jensen, 2020). 

The delimitation within an international jurisprudence allows us 
to see the international tension connected to the jurisdiction in 
territorial sovereignty, such as for example the concept of 
maritime territory which certainly applies to the delimitation of 
the territorial zone, the maritime border and so on. Of course, 
the delimitation of the continental shelf and the EEZ are not the 
same because the identification of the two procedural waters 
would create a state of overlying waters for the simple part of 
the continental shelf. The delimitation of a single maritime 
border when possible from a geographical point of view implies 
the application of rules that are common to the maritime areas 
related to the delimitation. An act that we also knew from the 
Gulf Maine case that refused to apply the delimitation of a 
single border based on Article 6 of the Geneva Convention 
(Lakiéevi¢-Duranovic¢, 2017). 

Our international jurisprudence is needed to be able to find an 
application in the Greek reality due to Greece's pending disputes 
with neighboring countries and the delimitation stages of 


maritime zones, such as for example the delimitation of the 
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territorial zone, the continental shelf and the Exclusive 


Economic Zone (Ishii, 2020). 


PART 1: 

Delimitation based on contractual law 

The Fisheries Case (United Kingdom v. Norway)’ of 18 
December 1951 is a first classic case of a delimitation of a 
jurisdictional zone and not of many where the ICJ decided that 
the jurisdictional zone was a unilateral act and the observance of 
international rules must apply, i.e. of the rules of international 
law. Geography, the expansion of maritime zones to the 
maximum permissible limit and the issue of delimitation with 
neighboring countries are more a practical issue and less for the 
resolution of disputes through judicial means. In other words, it 
is a temporary external boundary of commitment in accordance 
with the opinion and in what concerns the subject of the middle 
lines. Especially, the continental shelf is an ipso facto and ab 
initio case of particularity and may for each state constitute the 
breach in an exercise of specific rights against neighboring 


countries. 


ICI, Fisheries case, Judgement of December 18th, 1951, I.C. J. Reports, par. 195. 
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Outer limit of coastal zones 


Baselines 

The base lines are the points that define along the coastline the 
outer limits of these zones that must be measured. The baselines, 
physical as well as perhaps imaginary, measure the extent of the 
territorial zone and the jurisdictional zones of the adjacent 
states. Article 4 of the Convention on the Right of the Sea, 
Article 33 that defines the boundaries of the baselines, Article 
76 of the continental shelf and Article 57 of the Exclusive 
Economic Zone constitute the starting point of the baselines 
(Tanaka, 2023). 

According to Article 5 of the Convention on the Right of the Sea 


a normal line is: 
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“(...) the natural coastline, i.e. the low-water line along the coast, as marked 
on large-scale nautical charts which are officially recognized by the coastal 
state (...). This specific way of drawing baselines is used in cases where the 
coastline is straight, without significant indentations (...)”. (Tanaka, 2023). 

For the legality of the coastlines of a coastal state that presents 


many indentations and peculiarities, the principle of the normal 
baseline deserves further elaboration because of the natural 
coastline where bays, estuaries, islands, harbor works and 
anchorages cause difficulties in interpretation and in decisions 
such as distinguished by the ICJ decision in the Fisheries Case 
(United Kingdom v. Norway). In the specific case, there was 
Norway, which faced a negative form of the physical line 
system due to the multiple entrances it has as a country 
geographically. On the other hand, the small island complexes, 
such as those of Skjaergaard, have an object of difficulty for the 
drawing of normal baselines. For this reason, as stated in the 
ICJ, Norway since 1935 had applied the straightness of the 


baselines as a system. According to this system: 


“(...) an imaginary line is drawn that joins various points of the natural 
coastline (...) as a straight line is meant the line of the shortest distance 
between the two points (...) the extension of the coastal zone and the fishing 
Norway zone 50 n.m. towards the open sea (...) provoked the reaction of 
Great Britain, which questioned the legitimacy of Norwegian energy (...)”"”. 


The ICJ decided that the deviation from the natural baseline can 
be justified by special geographical conditions that can be 
considered acceptable and not an object of friction with 


neighboring countries. Essentially the ICJ relied on Article 4, 


10Fisheries Case (United Kingdom v. Norway), op. cit. 
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paragraph | of the Geneva Convention on the Territorial and the 
Contiguous Zone of 1958 and secondly on the Convention on 
the Law of the Sea where in accordance with Article 7 (1): 


“(...) stipulates that if a state's coastline is interrupted by deep bays or if there 
is a group of islands along the coast in its immediate vicinity then a state has 
the right to draw the internal limit of the littoral zone by applying the method 
of straight baselines (...)” (Tanaka, 2023). 


In our case, Greece has not taken into account the straight lines 
even though it could have done so because of the customary law 
that has been in force since 1951 and the terms of the agreement 
on the law of the sea. Greece in accordance with the oldest law 


of 1936 (Law 230/1936) on 


“Determining the conjunctivitis zone of Greece, for measuring the width of 
the conjunctivitis zone a normal baseline is used”. 


The inlets in the internal geographical space of Greece presents 
gulfs as well as a large number of islands that could use the 
straight zones and the Territorial zone and thus increase further 


by 2-3%. 


] 
Pd 


Baselines: National Legislation With Illustrative Maps, Turkey. New 
York, 1989. p. 313. 
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Islands, rocks and reefs 
Due to the right to draw baselines on islands, rocks and reefs, 
we directly refer to Article 121 of the Law of the Sea 


Convention which states: 


“(...) An island is a naturally formed area of land that is surrounded by water 
and located on the surface of the water during the maximum swell (...) 
excluding natural formations covered by the winter wave and artificial 
islands (...)”. (Tanaka, 2023). 

According to the decision on Maritime Delimitation and 


Territorial Questions between Qatar and Bahrain (2001)'! the 
ICJ confirmed: 


“(...) that regardless of their size all islands enjoy the same status as 
continental territories (...) an island is within the littoral zone of the state, the 
internal limit of that zone shall be measured from the coast of the island 
which lies towards the open sea (...) the distance between the coast of the 
island and the mainland coast where it is located is twice the littoral zone the 
island shall has the entire width of the isthmus around it (...) the distance 
between the island and the mainland coast is greater than the width of the 
isthmus then the area between the isthmus of the island and the mainland 
coast is open sea (...) the rocks, unlike islands, are incapable of sustaining 
human life or economic activity and, according to the ILO Convention, they 
are not entitled to a continental shelf and to the Exclusive Economic Zone 
(Article 121(3) (...))” (Lando, 2019; Yiallourides, 2019b; Jensen, 2020; 
Tanaka, 2023). 


On the other hand, Article 13, par. 1 of the Convention on the 
Right of the Sea refers to the reef and defines that: 


“(...) is a naturally formed area of land that is surrounded by the sea, which at 
low tide is above the surface of the sea level, while covered by the flood tide 
(...) a reef to be used for the delineation of the baseline depends on the 
distance at which it is from continental or island land (...) the reef or a part of 
it is at a distance which is not greater from the territorial zone of a continental 
or insular territory the line of the lower shoal of the reef that can be used to 
measure the territorial zone and therefore also the other jurisdictional zones 


11ICJ, Maritime Delimitation and Territorial Questions between Qatar and 
Bahrain, Merits, Judgement, I.C.J. Reports 2001. 
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(...) in case the reef lies entirely outside the territorial zone of the mainland 
or island coast has no right to its own coastline (...)” (Lando, 2019). 


Delimitation of the territorial zone 

When we talk about the territorial zone (or territorial sea or 
territorial waters) it is the sea zone that extends from the land of 
a state and the internal waters as it can be extended from the 
archipelagic waters and the coastal state that juridically 
exercises full sovereignty. The territorial zone can include the 
water column, the subsoil, the seabed and the upper airspace. 


According to Article 3 of the Convention on the Law of the Sea: 
“(...) every coastal state has the right to determine the extent of the coastal 
zone up to a maximum of 12 nautical miles from the baselines, as defined by 
international law (...)” (Tanaka, 2023). 


This is a limit that is accepted both by the law of the sea and by 
customary law. A state cannot be bound by the Convention on 
the right of the sea and has no right to define the territorial sea to 
be greater than 12 nautical miles. On the other hand, if a state 
defines the extent of its relevant territorial waters in an area that 
is smaller than 12 nautical miles, there is no prohibition that 
leads to the loss of the right to extend the territorial waters for 
the future, unless the state declares the relevant waiving of this 
right (Lando, 2019; Tanaka, 2023). 

The delimitation of the specific zone as well as the principle of 
the middle, equidistant line is considered as the most appropriate 


method of delimitation as we can note in accordance with 
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Article 12 of the Geneva Convention and Contiguous Zone 
(1958) as well as Article 15 of the Convention of the right of the 
Sea. According to article 15 


“(...) In the event that the coasts of two states lie opposite each other or 
border each other, neither of the two states is entitled, in the absence of an 
agreement to the contrary between them, to extend its territorial sea beyond 
the median line of which all points are equidistant from the nearest points of 
the baselines from which the extent of the territorial sea of each of the two 
states is measured (...)” (Lando, 2019). 

The possibility of having a historical title as well as other special 


cases such as the delimitation of territorial waters can be 
realized in a different way (Symmons, 2019). 

Specifically, on 21 January 2021, Greece, by law N4767/2021, 
redefined the width of the coastal zone as well as the overlying 
air space to 12n.m, including the maritime area of the 
northernmost point of the Ionian Islands Region that reaches as 
far as Cape Tainaro in the Peloponnese. The specific extension 
includes all continental coasts, islands and rocks and is based on 
Article 121 of the Convention on the Law of the Sea. Regarding 
the Territorial zone at 12n.m in the Ionian, in accordance with 
PD 107/2020, it was decided to close (39) bays by drawing 
straight lines as well as by drawing straight baselines which 
connect points in (10) areas (Marghelis, 2021). 

Specifically, Greece had not adopted baselines even though they 
had been in force since 1951 and its geographical position 
allowed it. The fact that the diversity with various inlets and 


bays, the large number of islands, islets, rocky islets, islets, etc. 
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allows the application of elasticity. The adoption of flexibility 
can reach higher percentages that exceed 25%. The maximum 
length of the straights reaches 24 n.m. while the islands form a 
complex of islands that reaches 24 n.m. from the coast. The 
straight line system based on what Turkey supports is not 
predetermined. The compatibility of the legal basis is clearly 
controversial. In the area of the Dardanelles, the displacement of 
the line at the expense of Greece and the drawing of lines from 
Imbros and Tenedos do not establish, in accordance with the 
principles of international law, the islands that constitute the 
interpretation of the rules of international law and therefore the 
strength of the Turkey lines is not evaluated. From what we 
have learned so far from international practice, straight baselines 
for the delimitation of maritime zones are not always taken into 
account. The baselines state that the coastal states do not 
identify the relevant points that are chosen in each case by the 
courts to define the continental shelf that belongs to each state. 

The extension of territorial waters in a unilateral manner is not 
necessarily the subject of an agreement with any other country. 
The extension to 12n.m. certainly it will affect the same 
neighboring countries at points where the distance from the 
coasts is less than 24 n.m. The specific action brings about the 
need for delimitation with Turkey from the Ebro to Samos and 


Ikaria, where the customary right of the middle line is still valid, 
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and for the Dodecanese the relevant delimitations of 1932 that 
were made between Italy and Turkey, where Greece entered as a 
third state. Of course, the extension to 12 n.m does not affect the 
sailing of commercial ships that can sail independently in 
territorial waters and in the high seas. As far as the straits are 
concerned, the right of passage will be exercised for commercial 
and warships as well. The expansion reduces international 
waters in the Aegean Sea. The expansion will bring about a 
significant reduction in international waters for exercises of a 


military nature. 


Delimitation of the Continental Shelf and of the Exclusive 
Economic Zone 

When we refer to Continental Shelf and Exclusive Economic 
Zone we refer to Article 74(1) of the Convention on the Law of 


the Sea which emphasizes that: 


“(...) the continental shelf of a coastal state consists of the seabed and the 
subsoil of the underwater areas that extend beyond the coastal zone 
throughout the natural extension of the land to the outer limit of the 
Continental Shelf or at a distance of 200 n.m from the baselines from which 
the width of the territorial zone is measured. As an Exclusive Economic 
Zone, on the other hand, in Articles 56 and 57 of the Convention on the Law 
of the Sea, the marine area beyond and adjacent to the territorial zone is 
defined, the width of which cannot exceed 200 nm. from the baselines from 
which the width of the squint zone is measured (...)” (Proelss, 2017; Lando, 
2019; Tanaka, 2023). 

In reality, Article 74, par. 1 and 4 for the delimitation of the 


Exclusive Economic Zone are the same as those referred to in 
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Article 83, par. 1 and 4 for the delimitation of the Continental 
Shelf. Specifically, Article 83, paragraph 1 of the Convention on 
the Law of the Sea states: 


“(...) the delimitation of the Continental Shelf between states with opposite or 
adjacent coasts is carried out by agreement based on international law, as 
stated in Article 38 of the Statute of the International Court of Justice in order 
to reach a just solution (...) (if) cannot be reached within a reasonable time 
frame, the states concerned shall resort to the procedures provided for in part 
XV (...)” (Quince, 2019; Lando, 2019; Tanaka, 2023). 

Paying attention to the relevant articles, we realize that there are 


certain elements in common regarding the basic rule of the 
delimitation of the maritime zones, such as for example the 
delimitation by agreement which means that the conclusion is 
necessary for the negotiation and that the delimitation of the 
Continental Shelf is not a unilateral act regarding the 
delimitation of the Continental Shelf which is not a unilateral act 
in accordance with the rules of justice and ends in a just result. 
If the possibility of concluding an agreement that leads to a fair 
result for both parties in conflict is not provided for and does not 
continue in Article 83, paragraph 2 of the Convention on the 
Law of the Sea, the procedures provided for in Part XV of the 
relevant Convention will not be followed (Lando, 2019; Tanaka, 
2023). 

As for Greece, which has ratified the Convention on the Law of 
the Sea, it has not proceeded with any establishment of the 
Exclusive Economic Zone. Until now, Greece has been present 


on the subject of the Exclusive Economic Zone only through the 
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law 2289/1995" and 4001/2011, which essentially complements 


the first one and states specifically: 


“(...) in the absence of a delimitation agreement with neighboring states 
whose coasts are adjacent to or subject to the Greek coasts, the outer limit of 
the Continental Shelf and the Exclusive Economic Zone (if declared) is the 
median line, each point of which is equidistant from the nearest points of the 
baselines (both continental and insular) from which the width of the 
territorial zone is measured (...)”. 


The principle of equidistance/equiratio and the prima facie 
solution of equity of the provisional median line between the 
decisions of the ICJ 

The North Sea Continental Shelf Case (1969) 

In the distant decision of 1969 regarding the North Sea 
Continental Shelf Case the ICJ took it into account and applied 
the distance regulation in special cases regarding the 
delimitation of the Continental Shelf as well as introducing the 
customary law concept of equidistance/equiratio. The specific 
case was the beginning of the debate between equidistant/special 
circumstances as well as equality/relevant circumstances which 
was formally taken up by the Third Conference on the Law of 
the Sea without taking into account the relevant articles of the 


Convention on the Law of the Sea (Klein, Parlett, 2022). 


12Law 2289/1995, entitled: Search, Research and Exploitation of Hydrocarbons 
and other provisions, O.G. A' 27/1995. 
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When we talk about special circumstances, it does not mean an 
automatic deviation from a specific rule. The consideration for 
the result of the delimitation is uneven and certainly does not 
offer a sure solution. The median line application allows the 
relative deviation from the delimitation points in special space 
requirements. The line of delimitation in special claims defines 
and characterizes the special circumstances of each and the 
manner of application presents difficulties for the creation of 
legal disputes especially in relation to the islands. Special and 
related circumstances are not identical terms. When we talk 
about special circumstances we refer to the exception to the rule 
of equal distance. When we refer to the relevant circumstances, 
the right method of delimitation is indicated which coincides 
with the special ones that may function as an exception. 

With the decision on Maritime Delimitation in the Area between 
Greenland and Jan Mayen (Denmark v. Norway) in 1993'° the 
ICJ changed its position and adopted the prima facie 
equidistance/equiratio solution as drawing the median line. 
Specifically, in the North Sea Continental Shelf case the ICJ 
ruled that: 


“(...) Article 6 of the 1958 Geneva Convention and specifically the rule of the 
median line of equal distance is not a rule of customary law (...) to set the 
tules for the delimitation of the Continental Shelf, bearing in mind that the 
Geneva Convention on the Continental Shelf has not been ratified by all 
parties to the dispute. Denmark and the Netherlands, parties to the Geneva 


13ICJ, Maritime Delimitation in the Area between Greenland and Jan Mayen, 
Judgement, I.C.J. Reports 1993 (Jan Mayen). 
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Convention, requested that the equidistance/equiratio rule be applied because 
it was a customary rule regardless of the treaty arrangement. On the contrary, 
Germany, which was not a party and whose coasts were characterized by 
curvature, demanded the non-application of the convention and a fair share of 
the Continental Shelf (...) the rule of equidistance/equiratio is not customary. 
The delimitation had to be carried out by agreement, according to principles 
of fairness and taking into account all the relevant circumstances (...)” 
(Cottier, 2015). 


In the 2021 Indian Ocean delimitation case between Somalia 


and Kenya, the ICJ ruled that: 


“(...) Somalia argues that no maritime boundary exists between the two 
states and asks the Court to plot a boundary line using the 
equidistance/special circumstances method (for the delimitation of the 
territorial sea). In its view, an unadjusted equidistance line throughout all 
maritime areas achieves the equitable result required by international law. 
Kenya, for its part, contends that there is already an agreed maritime 
boundary between the Parties, because Somalia has acquiesced to a boundary 
that follows the parallel of latitude at 1° 39' 43.2” S (hereinafter “the parallel 
of latitude”). Kenya further contends that the Parties have considered this to 
be an equitable delimitation, in light of both the geographical context and 
regional practice. Kenya submits that, even if the Court were to conclude that 
there is no maritime boundary in place, it should delimit the maritime areas 
following the parallel of latitude, and that, even if the Court were to employ 
the delimitation methodology suggested by Somalia, the outcome, following 
adjustment to reach an equitable result, would be a delimitation that follows 
the parallel of latitude (...)” (Lando, Joly Hébert, 2022)". 

These are positions from the ICJ that we see also used in the 


Continental Shelf (Tunisia/Libyan Arab Jamahiriya case, ICJ, 
1982), where the ICJ took a position naming: 


“(...) the relevant circumstances as (...) all the factual and legal circumstances 
that a court considers possible to influence in any way the drawing of a 
delimitation line (...)” (Ake, 2009). 

In the specific North Sea Continental Shelf case the ICJ did not 


leave the primary role of the median line/equal distance rule in 


the background, it simply took into account that the ambiguity in 


14ICJ, Maritime Delimitation in the Indian Ocean (Somalia v. Kenya), ICJ 
Reports, 2021. 
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the rules applied to the delimitation does not mean that they 
infer the concept of the principle of equidistance/equiratio 
(Lakiéevi¢-Duranovic¢, 2017). 

The ICJ in the case of the continental shelf between Libya/Malta 
tried to follow the line of equitable principles with a negative 
support of the principles that do not fall under the above 
categories. It is a list that was included in the decision in par. 


45/46 stating that: 


“(...) a) The principle that there is no question of reconstructing the 
geography or of having “compensation” for the inequalities caused by nature; 
b) The principle of non-encroachment by one part of the physical extension 
of the other; c) The principle of respect for the relevant circumstances; d) The 
principle that equidistance/equiratio does not necessarily imply equality, 
despite the fact that all states are equal before the law and entitled to equal 
treatment; e) The principle that the equidistance/equiratio does not seek to 
equalize what is inherently unequal; g) The principle that delimitation is not 
carried out on the basis of distributive justice (...)”!°. 


In the same case regarding the issue of the Continental Shelf, the 
ICJ did not accept the function of proportionality, but referred to 
a test of a reasonable degree of proportionality that is included 
in every delimitation decision in order to evaluate its just 
character. The degree of proportionality also means avoiding 
disproportionality. A position that we did not see in the case of 
the Delimitation of the Maritime Area between Greenland and 
Jan Mayen where the ICJ tried to limit the proportionality by 
adopting the division of a maritime area between the opposing 


states that was far from the proportionality of the respective 


15ICJ, sentence of 21 March 1984 on the question of Italian intervention in the 
Continental shelf dispute (Libya v. Malta), in ICJ Reports, 1984. 
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coastlines. While in accordance with para. 93 in the case of the 
delimitation of maritime zones in the Saint-Pierre and Miquelon 
Islands the Arbitral Tribunal automatically accepted the function 


of proportionality. 


Ras Ajdir 


Ras Zarruq 


—.— Median line 
—— Adjusted line 


Continental Shelf (Libyan Arab Jahahiriya/Malta), 1985 
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In the Continental Shelf case (Tunisia/Libyan Arab Jamahiriya) 
it did not re-clarify the principle of equidistance/equiratio but it 
defined a result-oriented position on how the principles that lead 
to a just result are applied and what the relevant circumstances 
that depend on times exist and are not the same in every case of 
litigation (Tanaka, 2008). 

In the Delimitation of the Maritime Boundary in the Gulf of 
Maine Area (Canada/United States of America) case in 1984, 
the ICJ tried to establish a uniform definition of reasonableness 
by taking into account the factual data and the relevant criteria 
in case of prevailing of the principle of fairness (Olorundami, 
2017). Subsequent jurisprudence, up to 1993, did not help to 
clarify the rules of delimitation. In the Continental Shelf Case 
(Libyan Arab Jamahiriya/Malta) in 1985'° and in the 
Guinea/Guinea-Bissau (1985) and St. Pierre and Miquelon 


16ICJ, Continental Shelf (Libya/Malta), Judgment, 1985 I.C.J. 28 (June 3), par. 
46: “(...)The normative character of equitable principles applied as a part of general 
international law is important because these principles govern not only delimitation by 
adjudication or arbitration, but also, and indeed primarily, the duty of Parties to seek 
first a delimitation by agreement, which is also to seek an equitable result. That 
equitable principles are expressed in terms of general application, is immediately 
apparent from a glance at some well-known examples: the principle that there is to be 
no question of refashioning geography, or compensating for the inequalities of nature; 
the related principle of non-encroachment by one party on the natural prolongation of 
the other, which is no more than the negative expression of the positive rule that the 
coastal state enjoys sovereign rights over the continental shelf off its coasts to the full 
extent authorized by international law in the relevant circumstances; the principle of 
respect due to all such relevant circumstances; the principle that although all states are 
equal before the law and are entitled to equal treatment, “equity does not necessarily 
imply equality” (I.C.J. Reports 1969, p. 49, para. 91), nor does it seek to make equal 
what nature has made unequal; and the principle that there can be no question of 
distributive justice (...)”. 
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(1992) case the ICJ tried to take a position of clarifying the rules 
of delimitation as the basis of a just result that bases the relevant 
means for its achievement, namely the general and special rules 


of international law (Tanaka, 2008). 


The Exclusive Economic Zone 
of Saint Pierre and Miquelon 


EEZ of Canada (200 NM) 
EEZ of France 
by France 


ZEE claimed 
(1972-1992) 
Simplified isobath 


The boundaries of the 1992 EEZ arbitral decision between Canada and France 
following Canada’s 1996 EEZ extension 
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Return to the median line with the Jan Mayen case (Maritime 
Delimitation in the Area between Greenland and Jan Mayen, 
1993). 

In the Jan Mayen case (Maritime Delimitation in the Area 
between Greenland and Jan Mayen, 1993) the ICJ tried not to go 
back to the past but to clarify better according to the case that 
ruled the delimitation of the relevant zone for this and to follow 
the median line method of equal distance with characteristics of 
customary law in accordance with article 6 and the previous 
decision of 1969. We conclude that this is a balance of the rule 
of equal distance in customary law since it was noted that the 
median line is a prima facie fair solution'’ for this reason also 
took into account the previous arbitral decision on Delimitation 
of the Continental Shelf between the United Kingdom of Great 
Britain and Northern Ireland, and the French Republic (United 
Kingdom v. France) in 1977 noting that the rule of delimitation 
has to do with drawing the median line of equal distance where 
even in special circumstances it is applied as an adaptation and 
not as an abandonment of the method of delimitation of zones. 
In the same case, the issue of relevant and special circumstances 
was noted and clarified as well as the application of Article 6 of 
the 1958 Convention on the Continental Shelf and customary 


law. The specific parameters take into account the temporary 


17ICJ, Maritime Delimitation in the Area between Greenland and Jan Mayen, 
Judgement, I.C.J. Reports 1993, par. 64. 
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equalization distance lines that are balanced with the special 
circumstances, i.e. on the basis of customary law. Thus the 
method of equidistance/relevant circumstances is perceived 
within the ICJ as a principle that has a more customary 
dimension (Tanaka, 2006; Tanaka, 2023). 
This is an important position of the ICJ because it establishes the 
method of delimitation between the median _line/relevant 
circumstances as a two-step method which on the one hand 
includes the drawing of the temporary median line/line of equal 
distance where later it adjusts the relevant circumstances that 
exist. 
Over time, the principle of the median line/line of equal distance 
was confirmed by the ICJ as an acceptable way of delimitation 
which is essentially in the same position as the prima facie 
equidistance/equiratio solution'®. Within this framework we find 
the study of the Eritrea/Yemen case (Second phase, 1999)" 
where it essentially confirmed the delimitation of the single 
maritime boundary as well as the circumstances of geographical 
nature for the delineation of distance. In 2001 the delimitation in 
Qatar v. Bahrain is the first case of the equidistance/relevant 
circumstances delimitation to be applied in the case of states that 
18ICJ, Land and Maritime Boundury between Cameroon and Nigeria (Cameroon 
v. Nigeria: Equatorial Guineu intervening), Judgement, I.C.J Reports 2002. Award in 


the arbitration regarding the delimitation of the maritime boundary between Guyana 
and Suriname, Award of 17 September 2007, 


https://legal.un.org/riaa/cases/vol_XXX/1-144.pdf . 
19Eritrea/Yemen arbitration (the Second Phase), 40 ILM (2001), 983-1013. 
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have adjacent coasts (Elfernik, Busch, Henriksen, 2018). Thus 
the drawing of a median line/line of equal distance constitutes in 
its own way the starting point for states with adjacent coasts 
(Rothwell, Elferink, Scott, Stephens, 2015). We can understand 
that it is an application of customary law since the two countries 
are members of the 1958 Geneva Convention and Qatar has not 
ratified the 1982 Law of the Sea Convention (Klein, Parlett, 
2022). 

In the Barbados/Trinidad and Tobago case the International 
Court of Arbitration in 2006 will take into account the two-step, 
equidistant/relevant circumstances method as earlier taken into 
account in the Jan Mayen case”’. 

The rational cycle of decisions on the delimitation of the median 
line/equal distance since 1969 and the principle of 
equidistance/equiratio in the application of the median line/equal 
distance line has as its purpose both the resolution of disputes 
and a fair delimitation which must take into account the 
international law, customary law, the law of the sea as well as 
the geographical needs that each state maintains in its territorial 


sovereignty. 


20 Arbitration between Barbados and the Republic of Trinidad and Tobago, 
relating to the delimitation of the exclusive economic zone and the continental shelf 
between them, decision of 11 April 2006, par. 242: 


https://legal.un.org/riaa/cases/vol_ XX VII/147-251.pdf. 
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What form of delimitation was followed after 2009? 

After the Romania/Ukraine decision of 2009 at the ICJ, the 
procedure was mostly based on some different criteria, 
consisting of three main stages and two preliminary ones. 
Specifically, the delimitation started from a temporary median 
line/line of equal distance which was based on methods that 
were geometrically objective. In this specific stage, the relevant 
coasts as well as the relevant maritime area are identified. In the 


specific Romania/Ukraine case, the ICJ stated that: 


“(...) their maritime extensions overlap, so delimitation is necessary. The 
maritime area, on the other hand, is what the court will delimit (... 
(determination of the relevant coasts and the relevant area is a crucial point, 
as they play a decisive role in the outcome of the disproportionality test 
which is carried out at the last stage and at the same time the length of the 
relevant coasts can also be considered as a relevant circumstance (...)””’. 


In the second stage, the existence of “relevant circumstances” 
was examined in order for the ICJ to arrive at a delimitation 
which would be fair in accordance with the articles of the 
Convention on the Law of the Sea. As the last stage we had the 


“disproportionality test” (Ioannides, Yiallourides, 2021)”. It is a 


21ICJ, Cameroon v. Nigeria, op. cit. 

221CJ, Maritime Delimitation in the Indian Ocean (Somalia v. Kenya) 21 October 
2021: “(...) the Court checks whether the envisaged delimitation line leads to a 
significant disproportionality between the ratio of the lengths of the Parties’ respective 
relevant coasts and the ratio of the size of the relevant areas apportioned by that line. 
The Court recalls that the relevant coast of Somalia is 733 km long, and that of 
Kenya, 511 km long. The ratio of the relevant coasts is 1:1.43 in favour of Somalia. 
The maritime boundary determined by the Court divides the relevant area within 200 
nautical miles of the coast in such a way that approximately 120,455 sq km would 
appertain to Kenya and the remaining part, measuring approximately 92,389 sq km, 
would appertain to Somalia. The ratio between the maritime zones that would 
appertain respectively to Kenya and Somalia is 1:1.30 in favour of Kenya. A 
comparison of these two ratios does not reveal any significant or marked 
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final stage of examination, evaluation, verification of the line in 
question which, if it creates a disproportionate result due to the 
difference in the length of the coasts as well as the sea area, the 
court should have made the relevant decision”’. 

Under this status, the international courts at the first stage of 
delimitation in the drawing of a temporary median line/line of 
equal distance play a particular importance, the base points 
affect the procedure as well as the possibility, the base points 


which the ICJ clarifies as an option based on: 


“(...) exclusively in the choice of base points by the parties, but must itself 
choose the appropriate ones based on physical geography (...)”. 
The ICJ decides the stage that the specific sections of the coast, 


the islands as well as the normal straight lines of bases that have 
been prepared as a chart by the state itself constitute a place of 
realization for the premise of the relevant circumstances. As can 
be seen, the relevant circumstances are geographical. The 
concept of geography is intertwined with the existence of islands 
that can have full, reduced but also no influence on the relative 
delimitation of the state and mainly along the length of the ridge 
and the concavity of the coasts, which has as its purpose the 
possibility of avoiding the cut-off of the continental shelf of the 
relevant parts (cut-off effect) (Bekker, Schofield, Van De Poll, 


disproportionality. The Court is thus satisfied that the adjusted line that it has 
established as the maritime boundary for the exclusive economic zones and the 
continental shelves of Somalia and Kenya within 200 nautical miles in the Indian 
Ocean achieves an equitable solution as required by Article 74, paragraph 1, and 
Article 83, paragraph 1, of the Convention (...)”. 

23Romania/Ukraine Case, par. 116-122. 
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2022). The relevant circumstances are non-geographical and are 
simply mentioned as they relate to navigation, order and safety 
of the oceans as well as to the extraction of oil and deposits from 
the sea. These are the elements that each court must take into 
account for the adjustment of the equal distance line and for 
reaching a resolution of the dispute with a fair result”. 

In the last stage which constitutes the disproportionality test, 
including the length related to the coasts, the Continental Shelf 
and the Exclusive Economic Zone, the ICJ in the 


Romania/Ukraine case stated that: 


“(...) disproportionality acquired an independent role, while it used to be 
considered (...) solely as a relative circumstance, which required adjustment 
of the temporary median/equal distance line (Tanaka, 2018) (...) it is 
essentially a way of confirming that the delineation result is “fair” rather than 
an element delimitation per se (Rothwell, Elferink, Scott, Stephens, 2017) 


24In the same spirit see also the case: Maritime Delimitation in the Indian Ocean 
(Somalia v. Kenya), ICJ Reports 12 October 2021, par. 200, “(...) The Court observes 
that Somalia complains of certain activities, including the award of oil concession 
blocks to private operators and the performance of seismic and other surveys in those 
blocks, which are of a transitory character. In the Court’s view, these activities are not 
of the kind that could lead to permanent physical change in the marine environment, 
and it has not been established that they had the effect of jeopardizing or hampering 
the reaching of a final agreement on the delimitation of the maritime boundary. 
Somalia also complains of certain drilling activities which are of the kind that could 
lead to permanent physical change in the marine environment. Such activities may 
alter the status quo between the parties to a maritime dispute and could jeopardize or 
hamper the reaching of a final agreement. However, the Court is of the opinion that, 
on the basis of the evidence before it, it is not in a position to determine with 
sufficient certainty that drilling operations that could have led to permanent physical 
change in the disputed area took place after 2009. The Court further notes that, in 
2014, the Parties engaged in negotiations on maritime delimitation and that, in 2016, 
Kenya suspended its activities in the disputed area and offered to enter into 
provisional arrangements with Somalia. In light of these circumstances, the Court 
cannot conclude that the activities carried out by Kenya in the disputed area 
jeopardized or hampered the reaching of a final agreement on the delimitation of the 
maritime boundary, in violation of Article 74, paragraph 3, or Article 83, paragraph 3, 
of UNCLOS (...)”. 
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(...) in case of finding a large disproportion, an international court may make 
another adjustment in order to achieve a fair result (...)” (Tanaka, 2018). 


This particular methodology has been accepted and applied both 
by arbitral bodies and by the international tribunal for the law of 
the sea as a form of methodology mechanically applying the 
drawing of the provisional/equivalence line without certainty 
and for all settlement disputes to mean that it is the appropriate, 


just solution. 


Maritime Delimitation in the Black Sea, (Romania v. 
Ukraine case, ICJ, 2009) 

The first specific case of Romania/Ukraine is important because 
beyond the method of the stages of delimitation, perhaps for the 
first time, the participation of a remote formation of a specific 
island complex which was geographically very close to the coast 
of another country and within the framework of the delimitation 
was included for the first time of marine zones. 

The issue of resolution was not simple and the ICJ had to take it 


into account: 


“(...) whether to include in the base points the small island formation of 
Serpents belonging to Ukraine, measuring 0.17 km’, which is far from the 
shores of 20 n.m. (...) the island was inhabited for the first time in 2004 by 
100 people (...) it was mentioned in the previous jurisprudence, specifically 
in the Eritrea/Yemen-Sovereignty and Maritime Delimitation in the Red Sea 
case (1999), in which the clusters of small island formations of fringe islands, 
which because they were close to the coast were considered part of (...) due 
to the distance of Serpents Island from the Ukrainian coast, as mentioned 
above, to consider this as a base point (...) would be equivalent to adding an 
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external element on the coastline of Ukraine, the result of which would be the 
judicial redefinition of the geography (...)’”°. 
In this particular case, the ICJ did not take into account the 


island formation. 


— Romania's claim 
LY — New maritime boundary 
— Ukraine's claim 


Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment, I.C.J. 
Reports 2009 


The ICJ took the island complex into consideration even in the 
case where it assessed the relevant circumstances requiring the 
adjustment of the provisional median line/equivalence line as a 


prerequisite for a just settlement of the dispute. According to the 


25Romania/Ukraine Case, par. 120ss. 
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ICJ: 


“(...) Serpents Island has no other rights, beyond the territorial waters of 12 
n.. (...) does not affect the delimitation and therefore does not constitute a 
relevant circumstance (...) rejected all the remaining factors that have been 
proposed by the two parties as relevant circumstances, namely a) the 
difference in the length of the coastline, for which it underlined that in order 
to adjustment is made, the difference must be “particularly marked”, which 
was not the case in this particular case*®; b) the enclosed nature of the Black 
Sea but also the previous delimitation agreements that exist in the area, which 
also had the equidistant line as a method of delimitation and will be taken 
into account only to determine the final point of delimitation; c) the previous 
actions of the states in the region, specifically the hydrocarbon extraction 
licenses and the fishing agreements (...) since it is not a matter of tacit 
agreement or modus vivendi between the states, will these not be taken into 
account;”’ d) the cut-off effect, and finally; e) security issues (...)” (Cleverly, 
Fietta, 2016). 


Delimitation of the maritime boundary in the Bay of Bengal 
(Bangladesh/Myanmar case, ITLOS, 2012) 

The Bangladesh/Myanmar case decided by the ITLOS and not 
the ICJ takes into account how the small island affects the 
maritime zones in a large continental volume. It also concerns 
continental shelves that exceed 200 n.m**. 

The specific difference was based on the island of Saint Martin 
due to its geographical position and proximity to the coast of 
Myanmar (4.5 n.m. off the coast of the country approximately). 


As can be seen, the geographical position is related to the 


26Romania/Ukraine Case, par. 164. 

27Romania/Ukraine Case, par. 189-198. 

28Delimitation of the Maritime Boundary in the Bay of Bengal 
(Bangladesh/Myanmar), Judgement of 14 March 2012, [2012] ITLOS Rep. 4, at 132, 
para. 506(6). 
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conversion of the coasts of the two states from the relative 
adjacent and objective ones. The island's population is of 7000 
residents in an area of 8 sq.km. According to Bangladesh, the 
fact that the island was in the territorial waters of the two 
countries affected the decision in the delimitation phase of the 
coastal zone as well as the relative delimitation of the 
Continental Shelf and/or of the Exclusive Economic Zone. The 
court relied on Article 15 of the Convention on the Law of the 
Sea and included the island of St. Martin as an extremely 
“special occasion””’. As well as the case of Myanmar which 
argued that: 


“(...) small or medium-sized islands are usually completely ignored. The 
prevailing tendency is to attribute no or little influence to such sea formations 
(...) this particular island is on the wrong side of the line, just in front of its 
shores, and for this reason it should not be given full influence (...) it would 
lead to the “significant distortion of the coastline” (...) rejected Myanmar's 
claims to assign the island a 6 n.m enclave of territorial waters due to the 
proximity to its shores and recognized the island as territorial waters 12 n.m. 
(...) Saint Martin is an important insular formation due to its area, the 
population but also the economic and other activities that exist on the island, 
therefore it is entitled to a full territorial zone*® (...) to the island was 
assigned a littoral zone of 12 n.m. even in places where it overlapped with the 
Continental Shelf and the Exclusive Economic Zone of Myanmar (...)” 
(Kynoy, 2013; Oude Elferink, 2015; Klein, Parlett, 2022; Tanaka, 2023). 


From the ITLOS declarations, we understand that the position of 
the international courts was consolidated regarding the relative 
supremacy presented for the territorial zone against the 
Continental Shelf and/or the Exclusive Economic Zone of the 
relevant neighboring state, which bends when it is covered by 


29Bangladesh/Myanmar Case, par. 125. 
30Bangladesh/Myanmar, par. 151. 
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the territorial zone of the neighboring state. In essence, the same 
line was followed with the ICJ regarding the Romania/Ukraine 
case regarding the reference points for the relative drawing of 
the provisional line due to the position of the island on the 
mainland coast of Myanmar as a reference point which created 
the “cut-off effect” in the coast of Myanmar. It is about a 
geographical relevance that the court was forced to support 
without relying on partial elements of another assessment*’. 

Of course the island of St. Martin could be considered a relevant 
circumstance because of its geographical location. If 
Bangladesh's claim for the delimitation of the Continental 
Shelf/Exclusive Economic Zone were to be taken into account, 
the court would have to cut off quite a large chunk of 
Myanmar's coast into the sea and distort the provisional line. 
The concavity of the coast also played an important point of 
development for the resolution of the difference due to the 
creation of cut-off effect of the coast of Bangladesh and as a 
consequence the creation of a temporary line. According to 
ITLOS: 


“(...) the concavity of the coast is not per se a relevant circumstance, but the 
“cut-off effect” created by (...) the role of the geological factor as well as the 
concept of natural prolongation as well as the delineation of the single 
maritime boundary is not affected by geological and geomorphological 
factors and for this no adjustment of the temporary line is required (...)” 
(Katdunski, Wasilewski, 2014). 


31Bangladesh/ Myanmar, parr. 265, 292, 318, 322. 
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Sketch-map No. 9: 
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Dispute concerning delimitation of the Maritime Boundary between 
Bangladesh and Myanmar in the Bay of Bengal, (Bangladesh/Myanmar), 
Case No 16, Judgment, ITLOS 


The maritime zones according to the court of the limits of 200 
n.m. allow the delimitation of the Continental Shelf beyond 200 
n.m. According to our opinion, this is an arbitrary and quick 
assessment given that the Commission on the Limits of the 
Continental Shelf had not examined in detail the demands and 
positions of both Bangladesh and Myanmar in the area™. 
However, it was considered that the rights of third countries in 


the area should be binding, not generally for all cases, but only 


32Bangladesh/ Myanmar, parr. 341- 393. 
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for litigating countries. 

In this specific case, unlike the previous ones, the issue of the 
gray area was not taken into account in relation to the specific 
case. Specifically, the areas where the delimitation line is based 
are attributed to a state that is more than 200 n.m. away, Le. 
Bangladesh which is within 200 n.m. from the shores of the 
other country, that is, in the relevant Exclusive Economic Zone 
of Myanmar (Liao, 2021; Kunoy, 2022). The delimitation in this 
particular case concerned only the Continental Shelf and did not 
affect the sovereign rights of Myanmar in the Exclusive 
Economic Zone. Thus we can say that an area was created 
where a state exercises sovereign rights over the zone of the 
Continental Shelf as well as the rest of the sea column that is 
created is related and created by the zone of the Exclusive 


Economic Zone. 


Territorial and Maritime Dispute, (Nicaragua v. Colombia 
case, ICJ, 2012) 

The Nicaragua/Colombia case had to do with not so many issues 
of dispute but concerned a cluster of seven islands located off 
the coast of Nicaragua. The main issue was the determination of 


the maritime borders of the two countries. The ICJ decided: 


“(...) the islands of Alburquerque, Bajo Nuevo, East-Southeast Cays, 
Quitasuefio, Roncador, Serrana, and Serranilla belong to Colombia and then 
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proceeded to delimit (...) the presence of the numerous and scattered islands 
of Colombia at a short distance from the coast of Nicaragua (105-120 n.m. 
while from the coast of Colombia the distance was 380 n.m.) (Schofield, 
2013) (...) followed the three-stage method adopted in the case of 
Romania /Ukraine and started with the identification of the relevant coasts 
(...) the relevant coasts of Nicaragua did not present a problem, the relevant 
coasts of Colombia were a matter of dispute (...) the relevant coasts of 
Colombia are limited only to its islands, as the extensions of the coast do not 
overlap with the respective extensions of Nicaragua (...)” the overlap of the 
claims of the two states is located both to the east and to the west of the 
Colombian islands, it held that the entire coastline of these islands had to be 
taken into account®. 


Sketch-map No. 11: 
Course of the 
maritime boundary 
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Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, ICJ 
Reports, 2012 


33Nicaragua v. Colombia, par. 152-53. 
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The disputes regarding the islands were dealt with by the ICJ 
regardless of their legal status and mainly because they could 
have territorial waters of 12 n.m.. This is how we see the ICJ's 
belief in the customary law for the islands, islets and rocks in the 
territorial zone of 12 n.m. without any comments on the 
superiority of it over the issue of the Continental 


Shelf/Exclusive Economic Zone. The ICJ stated that: 


“(...) it has never limited the right of a state to have territorial waters of 12 
n.m. around an island or rock due to overlap with another state's Continental 
Shelf/Exclusive Economic Zone (...) rejected Nicaragua's request to assign 
Alburquerque Cays, East-Southeast Cays, Roncador, and Serrana Islands 3 
n.m. of territorial zone** (...) epigraphically in the provision of the 
Convention on the Law of the Sea regarding rocks when it characterized 
Quitasuefio as a “rock” because it did not have the ability to sustain human 
living or economic life, therefore it has no right to a Continental 
Shelf/Exclusive Economic Zone (...)”. 


The ICJ did not depart from the previous path and did not ignore 
Quitasuefio as well as the other uninhabited island formations 


that were at a long distance from the relevant islands and from 


the continental coast*». 


The relevant case was based on the theory of the relevant 


circumstances and not on the conduct of the parties. The 


34Nicaragua v. Colombia, par. 177-180, 238, 202-203. 254, 209, 230. 

35Nicaragua v. Colombia, par. 202: “(...) placing base points on very small 
maritime features would distort the relevant geography, it is appropriate to disregard 
them in the construction of a provisional median line (...) The Court’s decision not to 
place a base point upon Quitasuefio means, however, that it must consider whether 
one should be placed upon Serrana. Although larger than Quitasuefio, Serrana is also a 
comparatively small feature, whose considerable distance from any of the other 
Colombian islands means that placing a base point upon it would have a marked 
effect upon the course of the provisional median line which would be out of all 
proportion to its size and importance. In the Court’s view, no base point should be 
placed on Serrana. The Court also considers that there should be no base point on 
Low Cay, a small uninhabited feature near Santa Catalina (...)”. 


American Yearbook of International Law-AYIL, vol.2, 2023 


364 


relevant access to natural resources, security and law 
enforcement and delimitations in the context of bilateral 
agreements with third countries are always based on the relevant 
circumstances. On the other hand, the disproportion of the coasts 


according to the ICJ: 


“(...) must be “substantial” and the geography of the area, i.e. the presence of 
small Colombian islands scattered along the coast of Nicaragua, were 
considered as circumstances requiring the adjustment of the provisional line 
(...) the geographical reality, i.e. the “cut-off effect” created by the small 
islands, distant from each other, required the adjustment of the provisional 
line in order to achieve a fair solution (...) this should not entail cutting off 
the Colombian islands from their rights to the Continental Shelf/Exclusive 
Economic Zone in the area (...) rejected Nicaragua's proposal to create 
enclaves around the islands, which would at the same time create obstacles to 
the orderly management of maritime resources, policing and public order of 
the oceans (...)°°. 


The issue that is always raised in every dispute for a just and 
correct result in the specific case was taken into account not so 
much in this direction but in the gravity of the points of base of 
each country and specifically one for Colombia and three for 


Nicaragua. 


36Nicaragua v. Colombia, par. 230. 
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Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, ICJ 
Reports, 2012 


Bay of Bengal Maritime Boundary Arbitration between 
Bangladesh and India, PCA, 2014. 

The delimitation hypothesis between Bangladesh and India*” is 
yet another dispute over the contested area and delimitation of 


the sea in the Bay of Bengal (Cleverly, Fietta, 2016). The basis 


37Bay of Bengal Maritime Boundary Arbitration between Bangladesh and India, 
Bangladesh v. India, Final Award, ICGJ 479 (PCA 2014), 7th July 2014, Permanent 
Court of Arbitration [PCA]: https://www.pcacases.com/web/sendAttach/383 
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for this delimitation was the previous jurisprudence and the 
method of the median line/line of equal distance. The 
delimitation was also carried out in this case beyond 200 n.m. as 
well as the arbitration court took into account the use of the 
scopes as points of reference for the engraving of the territorial 
zone. 

The exact delimitation was problematic because of the New 
Moor/South Talpatty reef, which forms part of India and is 
practically submerged by the maximum flood tide. It is about a 
reef that is small in size and is located on the side of 
Bangladesh**. The relevant claims were rejected by the ICJ as it 
were not considered future changes that would be related to a 
geographical alteration of the scope in the reference point for it 


and the ICJ ruled that: 


“(...) an alternative reference point that can be used in delineation should be 
preferred (...)’””. 


Essentially, the ICJ for the delimitation of the territorial zone 
relied on the method of the median line/line of equal distance 
finding a basis for the existence of historical title (Antunes, 
Becker-Weinberg, 2018) and the special circumstances in 
accordance with Article 15 of the High Seas Convention (Evans, 
2015). In this particular case, the configuration of the ridge and 
the curvature, which did not create a “cut-off effect” in practice, 


was not taken into account. 


38Final award, Bangladesh/India, par. 197, 198,200, 213. 
39Final award, Bangladesh/India, par. 262, 264, 271, 346, 397, 421, 424. 
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Regarding the issue of the delimiter of the Continental 
Shelf/Exclusive Economic Zone, the thinking that was followed 
was that of the three stages that we saw in the past, avoiding the 
arguments of the parties for the use of the “bisector line” as well 
as for the issue of drawing the temporary distance alignment and 
the examination of the relevant circumstances. The adjustment 
of the provisional line had to be considered for the resolution of 
the dispute as well as for the achievement of a fair result and not 
for the creation of new inequalities by the very nature of the 
dispute. The continental coast and relative instability was not a 
reason to apply the provisional line as no consideration was 
given in accordance with paragraph 214 by the Arbitral Tribunal 
to the geographical conditions that had to be taken into account 
for future changes. A possible “cut-off effect” according to the 
Arbitral Tribunal was not taken into account as a separate issue 
as we saw in the Bangladesh/Myanmar case from the ITLOS 
reaching the conclusion that the relative curvature of the coast 
has as a consequence the adjustment of the line. In this 
particular case, the relationship of the local population with 


fishing was also not proven by Bangladesh. 
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Bay of Bengal Maritime Boundary Arbitration between Bangladesh and 
India (Bangladesh v. India), PCA, 7 July 2014 


Maritime Dispute (Peru v. Chile case, ICJ, 2014) 
The case of the dispute between Chile and Peru regarding the 


maritime borders in the Pacific Ocean as well as the previous 
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delimitation agreement by the ICJ became the subject of another 
delimitation case related to the exclusive sovereign rights in an 
area that is within the limits of 200 nm. and beyond the 
Continental Shelf/Exclusive Economic Zone of Chile (Cleverly, 
Fietta, 2016). 

In this particular case, the ICJ considered the previous 
agreement as an agreement in a maritime area delimiting an area 
of 80 n.m. and to delimit the maritime area beyond the extent. 


The ICJ ruled that: 


“(...) delimitation, despite the unusual circumstances, had to be carried out, 
according to the Court, with the three-stage method, as crystallized in the 
Romania/Ukraine case (...) the provisional line will was starting beyond 80 
nm. Additionally, in this particular case there were no_ relevant 
circumstances, so the provisional line remained unchanged (...)” (Tanaka, 
2023). 


With regard to the disproportionality test, which deserves to be 
said to have been taken into account more than the previous 
jurisprudence, the consequence was that the court did not rely on 
strict calculations and to achieve a just solution to the dispute 
and not a strict count and calculation of the coasts and areas that 
they should be seen and taken into account. The difficulty of 
measuring the relative coasts and the area due to the existence of 
the maritime boundary between the states interprets in a way the 
concept of disproportion without further explanations. The 
delimitation was not based on the method that should have been 
based on the drawing of the median line/line of equal distance as 


well as the application of the disproportion test and the 
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difficulties it entails (Elfernik, Busch, Henriksen, 2018). 


{| Course of the maritime boundary 
‘This skeich-map has been prepared 
for illustrative purposes only. 
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Maritime Dispute (Peru v. Chile), Judgment, I.C.J, 2014 I.C.J. Reports 2014 


Arbitration between the Republic of Croatia and the 
Republic of Slovenia, PCA, 2017 

The decision is related to the not only maritime but also 
territorial dispute between Slovenia and Croatia regarding the 
Gulf of Piran which was finally given to Slovenia. The decision 
was important because Slovenia had no international waters and 
had to be in Croatian waters as it had no access to the open sea 


and to the Exclusive Economic Zone. 
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The arbitral tribunal did not take into account the application of 
territorial waters delimitation rules, but proceeded only to the 
delimitation of the territorial zone as well as the gulf of Piran. In 
this way, it tried to assimilate the delimitation of the Continental 
Shelf/Exclusive Economic Zone as equal to the delimitation of 
the rules of territorial waters. Even so, the delimitation of the 
territorial zone was applied pursuant to Article 15 of the 
Convention on the Sea as well as the relevant Articles 83, 74 
that refer to the delimitation of the Continental Shelf/Exclusive 
Economic Zone. The drawing of the line that was made and 
decided was that of equal distance under special circumstances 
that remind us of the delimitation of the Continental 
Shelf/Exclusive Economic Zone and the “cut-off effect” as the 


basis of the criteria where Croatia formed the coast in the 
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Source: Arbitration Between the Republic of Croatia and the Republic of 
Slovenia, PCA, 2017 


territorial waters of Slovenia (Lando, 2019; Tanaka, 2023)*°. In 
this way, Slovenia had access to international waters between 
the waters of Croatia towards the Adriatic Sea, as a Junction 
Area, a natural connection of the territorial sea of Slovenia in an 


AOArbitration Agreement between the Government of the Republic of Croatia 
and the Government of the Republic of Slovenia, Final Award, 29 June 2017: 
https://pcacases.com/web/sendAttach/2172 : “(...) special circumstance is the fact that 
very close to Point A the coastline of Croatia turns sharply southwards around Cape 
Savudrija, so that the Croatian basepoints that control the equidistance line are located 
on a very small stretch of coast whose general (north-facing) direction is markedly 
different from the general (southwest-facing) direction of much the greater part of the 
Croatian coastline (as illustrated on the following map), and deflect the equidistance 
line very significantly towards the north, greatly exaggerating the “boxed-in” nature 
of Slovenia’s maritime zone (...)”. 
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area of width that exceeded 2.5 n.m.*'. An area where ships and 
aircraft will enjoy the same freedoms under the Convention of 
the Law of the Sea and the high seas. Freedoms concerning 
ships, aircraft, civil and military, flags of states without 
distinction of nationality, submarines that can pass below the 
surface of the sea, as a passage in an area not limited as a zone 
of innocuousness and cannot be suspended. 

The Arbitral Tribunal did not take into account or form a list of 
which ships, aircraft would have the ability to penetrate the zone 
of connection without hindrance. We understand that ships, 
aircraft that do not have the flag of Croatia can pass through the 
area leaving the issue open for a further bilateral agreement 
between the two states for further explanations (Solomou, 


2017). 


Dispute Concerning Delimitation of the Maritime Boundary 
between Ghana and Cote d'Ivoire in the Atlantic Ocean, 
ITLOS, 2017 

The case under review was heard by a Special Chamber of the 
Tribunal for the Law of the Sea which dealt with a multitude of 
issues interwoven with issues of licensing, tacit agreement 


between the two parties to delimit their maritime boundaries and 


41Croatia/Slovenia, par. 1083, 1123, 1129. 
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then to resolve it with a definitive delimitation which to exceed 
beyond 200 nm. In the case in question, the issue of 
international responsibility on the part of Ghana in the relevant 
delimitation of the zone was also taken into account, for this 
reason temporary measures were decided to deal with the 
relevant responsibility on the part of Ghana (Ioannides, 2017). 
Specifically, the Special Chamber ordered: 


“(...) the adoption of provisional measures, at the request of Céte d'Ivoire, 
pursuant to Article 290(1) of the Convention on the Law of the Sea to 
terminate the development of Ghana's oil industry in the non- demarcated 
area and non-granting of other oil extraction licenses to protect rights to the 
continental shelf, seabed and marine water column (...) Ghana's activities 
pose risks to the environment and can cause damage to the seabed and 
subsoil, the which would be impossible to restore by reparation (...) 
considering the economic damage that would be caused to Ghana by the 
termination of the drilling that has already begun and did not order their 
cessation, but simply prohibited future drilling (...)” (Ioannides, 2017). 


Regarding the issue of international responsibility, the special 
court ruled that: 


“(...) unilateral drilling carried out in a disputed maritime zone as a violation 
of the obligations imposed at the beginning of Article 83 (3) of the 
Convention on the Law of the Sea (...) Ivory Coast argued that Ghana's 
actions violated its sovereign rights in the region. At the same time, it 
invoked, among other things, the violation of Article 83 of the Convention 
(...) in the event that the activities were carried out in an area before it was 
assigned by a court decision to another state does not constitute a violation of 
sovereign rights (...) there is no tacit agreement based on the previous state 
practice, proceeded to draw a single maritime boundary (...) same 
delimitation method for the coastal zone and for the Continental 
Shelf/Exclusive Economic Zone, underlining however that this is not a rule 
and is done after the consent of the parties (...) confirmed the commitment of 
the international courts in the application of the three stages in the 
delimitation of maritime zones (...) there were no reasons for adopting an 
alternative method, as for example, in the presence of many islands (...)” 
(Proelss, 2017; Lando, 2019; Tanaka, 2023). 

The same course as the above opinion of the court was followed 
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for the continental shelf which is not uniform and for the sea 
limit which is beyond 200 n.m. based on_ previous 


jurisprudence”. 


42Ghana/ Cote d'Ivoire, par. 522. 
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Dispute Concerning Delimitation of the Maritime Boundary between 
Ghana and Céte d'Ivoire in the Atlantic Ocean (Ghana/Céte 
d'Ivoire), ITLOS, 2017 


The drawing of the temporary equal distance line examines and 


takes into account the relevant circumstances but does not 
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deviate from the previous jurisprudence and in particular from 
the preponderance of geographical circumstances such as the 
curvature of the coastline and the disproportion in relation to the 
length of the coasts. Access to natural resources was not taken 
into account and is not a goal of the judicial bodies that decided 
on the basis of distributive justice. The same reasoning also 
applies to oil extraction permits that cannot be considered per sé 
as a relevant circumstance in the delimitation of a single 


maritime boundary. 


Maritime Delimitation in the Caribbean Sea and the Pacific 
Ocean (Costa Rica v. Nicaragua case, ICJ, 2018) 

The Costa Rica/Nicaragua case at the ICJ concerned a dispute 
over the claim of a single maritime boundary between the two 
states in the Pacific Ocean and the Caribbean Sea as well as the 
delineation of their respective land borders. For the ICJ, they 
were disputes of a similar nature and that is why it was decided 


to discuss both together. In essence the ICJ ruled: 


“(...) the maritime border, confirmed Costa Rica's sovereignty over Isla 
Portillos decided that Nicaragua violated Costa Rica's territorial sovereignty 
and ordered the Nicaraguan government to withdraw the camp located on Isla 
Portillos (...) applied the provisions of Article 15 of the Convention on the 
Law of the Sea, i.e. first drew a temporary line and then examined the 
existence of historical title or special circumstances (...) rejected the 
curvature of the coast as a special circumstance in both cases, while 
delimitation of the sandbank in the Caribbean Sea considered that the 
instability and narrowness of the sandbar near the mouth of the San Juan 
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River made it unsuitable to be considered as a base point and for this it was 
necessary to adjust the provisional line (...) confirmed the attachment of the 
international jurisdictional bodies in the three-stage method, at the same time 
it gave important clarifications on the role of island formations in the 
delimitation of maritime zones (...) of the base points between the parties, a 
disagreement arose about the inclusion in the points of the Corn Islands of 
Nicaragua (...) to place base points on the specific islands, as (...) these 
islands have a significant number of inhabitants and maintain economic life. 
Therefore, they sufficiently satisfy the conditions set out in Article 121 of 
UNCLOS for an island to be entitled to establish an exclusive economic zone 
and continental shelf (...) for an island formation to be considered an 
“island” rather than a “rock” it must have a significant population and 
maintains an economic life, as defined by Article 121 of the ICC Convention 
(...) such as the Paxaro Bovo rock and the Palmenta Cays islands, which are 
very close to the continental shores of Nicaragua, confirming the previous 
jurisprudence of (...) even though they have no right to Continental 
Shelf/Exclusive Economic Zone but can function as base points as they 
assimilate with the continental coast (...)” (Lando, 2019; Tanaka, 2023). 


In essence, the ICJ gave the relevant issues, as we understand 
from the above, and specifically the Corn Islands, half influence 
because they were small islands and because they were located 
on the continental coast**. On the other hand, it is noted that in 
the past the same islands received full influence in the 
Nicaragua/Colombia case, as well as the Santa Elena peninsula 
in the Pacific Ocean received half influence because it was 
judged that it creates a significant “cut-off effect” on the coast of 
Costa Rica. When we talk about influence we understand the 
influence of the islands in the totality of the front of the coastal 
state that they belong to in relation to the delimitation of the 
area. The concept of full, reduced impact identifies a situation 


associated with a given delineation method. The other party 


43Costa Rica/Nicaragua, par. 49. 108, 140. 
44Costa Rica/Nicaragua, par. 154. 
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follows the geometric delimitation method to draw the initial 
delimitation line according to the seabed area to which each 
island is entitled. 

When we talk about the effect of the islands on the whole that 
will be calculated on the front of the coastal state in a 
demarcating area, they come to add up the full, reduced, half 
that determines the situation in relation to the delimitation 
method. When we talk about half an effect, we follow the 
geometric delimitation method, i.e. a median line, a lateral line. 
As for the drawing of a delimitation line, we refer to the full sea, 
undersea zone to which each specific island is entitled. Then a 
second line is drawn where the island in question does not enter 
a sea zone and finally a third line is drawn which is the mean of 
the previous two. 

The ICJ followed the equidistant line and argued that there is no 
disproportionality in terms of the same end result and for this 
reason did not proceed with further applications (Schaller, 


2022). 
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Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa 
Rica v. Nicaragua) and Land Boundary in the Northern Part of Isla 
Portillos (Costa Rica v. Nicaragua), Judgment, I.C.J. Reports 2018. 


Delimitation of an Exclusive Economic Zone with Lebanon 
in 2007 

On 17 January 2007, the same agreement that was signed with 
Egypt was signed with Lebanon, without it having come into 


force yet. According to Article 1 of the agreement: 
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“(...) as a method of delimitation of the Exclusive Economic Zone, the 
principle of equal distance/median line is defined (para. a) (...) the possibility 
of revision and/or extension, where necessary, of the geographical 
coordinates of the points in question (...)”. 

In the specific agreement, the median line that was related to the 


Cypriot straight baselines was not taken into account and 
Lebanon has not adopted the straight baseline system. As can be 
seen from paragraph 2: 


“(...) an obligation of cooperation is established for the exploitation of the 
natural resources that extend on either side of the delimitation line, while in 
article 3 it is provided that in the event that one of the two contracting parties 
is in negotiations with a third party state for the delimitation of the Exclusive 
Economic Zone, must inform and also consult with the other party before the 
final conclusion of the agreement, if the delimitation concerns coordinates | 
and 6 (...). In article 4 it is adopted as a method of resolving disputes that 
will result from the interpretation or application of the agreement, the 
settlement through the diplomatic channel in a spirit of understanding and 
cooperation. However, in the event that the dispute cannot be resolved within 
a reasonable period of time, the two parties will resort to arbitration (...)”. 


Delimitation of the exclusive economic zone with Israel in 
2010 


With the specific agreement, article 1 adopts: 


“(...) the delimitation of the Exclusive Economic Zone between the parties 
(...) is determined based on the median line. In addition, the possibility of 
revising and/or modifying the geographical coordinates of points (1) and 
(12), where necessary, is foreseen in the future after an agreement between 
the three states involved regarding each of the points in question, taking into 
account the relevant with the delimitation of the Exclusive Economic Zone 
principles of customary international law (...)”. 


In this particular agreement, the previous commitments from 
other delimitations were not taken into account, as it does not 


appear in an explicit way to draw the median line and the 


American Yearbook of International Law-AYIL, vol.2, 2023 


382 


beginning of the equal distance simply by referring to the 
median line of the agreement. The delimitation of the Exclusive 
Economic Zone was done pursuant the principles of 
international customary law instead of using Article 74 of the 
Convention on the Law of the Sea (Tanaka, 2023). 

In article 2 the cooperation for the exploitation of natural 
resources was decided and in article 4 the method of resolving 
the differences arising from the application of the agreement in a 
spirit of understanding and cooperation. Failure to resolve the 
dispute within a reasonable period of time will result in the 


dispute being resolved by arbitration. 


Critiques on the above delimitation hypotheses 

The application of arbitrary criteria has been the practice of 
international courts for years. The ICJ based three stages of 
delimitation for maritime zones on _ objective criteria 
guaranteeing a degree of predictability as well as greater 
application of the law of the sea and international law. The 
specific delimitation, i.e. the temporary drawing of a median 
line/line of equal distance adjusted between the evaluation of 
relevant circumstances as well as in case of disproportional ones 
clarified the delimitation procedure for the opposing parties. 


It is clearly visible, even though the jurisprudence did not 
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mention in any of the above cases that the international judicial 
bodies went beyond the predictability of an international 
decision without deviating from personal opinions based on 
common logic derived from domestic law and common practice. 
The international convention on the law of the sea was faithfully 
followed with perhaps unique deviations from _ the 
Croatia/Slovenia and Ghana/Céte d'Ivoire cases. In the specific 
decisions, they were applied for the delimitation of the territorial 
zone and for the continental shelf/Exclusive Economic Zone 
after the agreement of the parties. 

The international courts were over the supremacy of the 
territorial zone against the continental shelf and the Exclusive 
Economic Zone. Regarding the island formations, they 
confirmed the equality of the rights of the islands and the 
continental coasts as well as the right of the continental coasts 
and the island formations in the territorial zone at 12 n.m. As 
regards the issue of the legal formation of the island formations, 
no flexibility was followed, so to speak, without creating in part 
the problem of a quick resolution of further issues (Ishi, 


2020). This kind of practice led to a predictable course of 


45ICJ, Continental Shelf (Tunis./Libya), par. 71: “(...) Equity as a legal concept is 
a direct emanation of the idea of justice. The Court whose task is by definition to 
administer justice is bound to apply it. In the course of the history of legal systems the 
term “equity” has been used to define various legal concepts. It was often contrasted 
with the rigid rules of positive law, the severity of which had to be mitigated in order 
to do justice. In general, this contrast has no parallel in the development of 
international law; the legal concept of equity is a general principle directly applicable 
as law. Moreover, when applying positive international law, a court may choose 
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delimitation of maritime zones. As for example for the islands 
that have a large, small population and activity in functional 
zones and the rocks are a right only for the territorial zone in 
accordance with Article 121 par. 3 of the Convention on the 
Law of the Sea which has customary force (Evans, 2015; 
Proelss, 2017; Lando, 2019; Tanaka, 2023). 

Of course, the subjective monitoring of the jurisdictional bodies 
for the application of the three stages and the practice of the 
states deal with the island formations at different stages of the 
delimitation, thus documenting each right as a “right” and 
intensifying the effort of a believer from the contractual texts as 
well as from the general principle of the land dominates the sea. 
A disadvantage of the practice we have encountered so far has 
been the measurement of shorelines (Elferink, 2018). The 
relevant provision is related to the claims of third countries. The 
ICJ in the decisions Romania/Ukraine and Nicaragua/Colombia 
determined the territorial limits as well as the relative 
entitlements that exist in the area as seen in the case of 
Nicaragua for the rights of Ukraine (Rothwell, Elferink, Scott, 
Stephens, 2015). 

A relative ambiguity is noted regarding the reference points as 


well as the possibility of drawing the temporary median line/line 


among several possible interpretations of the law the one which appears, in the light 
of the circumstances of the case, to be closest to the requirements of justice (...)”. 
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of equal distance relative to the insular formations. The insular 
formations appeared to play a particular role of complication but 
at the same time resolution for the baselines as it depends on the 
drawing of the temporary line as well as the relevant 
circumstances affecting the temporary median line. As we 
predicted, Serpents' island was not accepted in_ the 
Romania/Ukraine case due to its not being directly adjacent to 
the Ukrainian coast. The island of St. Martin in the 
Bangladesh/Myanmar case was not taken into account even 
though (Schofield, 2013) without explanation and with reference 
to previous jurisprudence as there was no more general rule on 
the effect of islands on delimitations which limited the degree of 
predictability of the relevant right. As _ for the 
Nicaragua/Colombia and Costa Rica/Nicaragua cases, Tanzania 
was considered to have a large population and chose as a base 
the small island formations that were ignored. 

The ICJ in the Romania/Ukraine case set the median line drawn 
with strict geometric criteria in the geographical reality that 
deviates from this principle. Disputes over the provisional line 
as a median/equal distance line were choices that did not take 
into account the judicial refashioning of geography (Schofield, 
2013). 

This is an uncertainty of the island formations regarding the 


relative circumstances. The equality of the rights of the islands 
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and the continental coasts that are remote from islands and are 
located on a continental coast of another state do not receive any 
influence. We took this route in the case of the island of 
Serpents and St. Martin, which were limited to their coastal zone 
due to their geographical position. The same path was followed 
with the Corn Islands, which were located in front of the 
continental shores, where the ICJ gave half an opinion. The 
equal power of islands promotes and creates rights in maritime 
zones that do not have the same treatment as continental shores 
(Delabie, 2020). 

Such a strategy also shows a relative rigidity of the international 
judicial bodies regarding the choice of the delimitation method 
that maintains certain criteria but does not cease to be the same 
in every case. The aim is the objectivity of the prediction 
regarding the median line/equal distance method without always 
taking into account the geographical factor that applies in each 
case separately. 

We come to this finding because of the Nicaragua/Colombia 
Bay of Bengal, Bangladesh/Myanmar and India/Bangladesh 
cases. The geographical position of the Bay of Bengal with 
strong curvature of the coasts in both cases supports the angle 
bisector method. A method that was not accepted by the 
delimitation of the median line/line of equal distance method. In 


order to reach a fair final result in the Bangladesh/Myanmar 
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case, the ITLOS proceeded towards the median line, i.e. the one 
proposed from the beginning by Bangladesh, thus acting as ex 
aequo et bono (Schofield, 2013). On the contrary, in the case of 
Bangladesh/India, the reasons for adjusting the temporary 
median line were not justified, thus avoiding the cut-off effect 
(Cleverly, Fietta, 2016). 

In the Nicaragua/Colombia case, several islands from the 
Colombian side that were off the coast of Nicaragua at about 
105-125 n.m. were taken into account at a distance from the 
coast of Colombia 380 n.m. (Schofield, 2013) allowing 
Nicaragua to propose for the median line a different method of 
adopting delimitation resolution. We conclude that a different 
form of gravity was followed in each base point thus satisfying 
each time the choice that should be followed (Cleverly, Fietta, 
2016). 

The disproportion that is discernible in the delimitation of the 
cases and mainly in the case of Peru/Chile but also in the case of 
Nicaragua/Colombia allow us to talk about a strict proportion 
between the length of the coasts and the relative area that 
decides in the states because there is no objective way of dealing 
for measuring the coasts as well as a more general rule of 
application in all cases. In practice, each judicial body tried to 
ensure, in case of disharmony and disproportionality, the 


exclusion of an unfair result by distinguishing each time 
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different criteria according to the data of each case (Olorundami, 
2017). The objective difficulties and the disproportion that is 
created lay the basis for further precision in the relative coasts 
and the area for the proportion that had to be maintained 


between them (Cleverly, Fietta, 2016). 


PART 2: 

International jurisprudence and the possible embargo in the 
case of Greece with its neighboring countries 

Greece, due to its geographical position, does not allow the full 
extension of the maritime zones in the Mediterranean Sea, for 
this reason the delimitation of maritime zones with the 
neighboring countries is unavoidable and can be carried out by 
signing an international agreement or through a resolution in 
international justice. The states that until now tried to delimit the 
maritime zones were with Italy since 1977 for the continental 
shelf, in 2009 with Albania which was never put into force, in 
2004 with Libya and Egypt and due to the situation of Turkey 
and Libya proceeded to agreements from 2019 for the 
delimitation of the Exclusive Economic Zone (Erciye, Siimer, 
2019; Schaller, 2022). Greece accepts to resolve its disputes in 
the ICJ as we have known since 1976 with Turkey as it does not 


accept in issues with the protection of sovereignty, territorial 
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integrity for the purposes of national defense as well as for the 
protection of national security*°. Sovereignty which means a 
territorial right of a special purpose with functional 
characteristics akin to the territorial sovereignty exercised in the 
case of delimitation of the Continental Shelf and not in relation 
to the Continental Shelf. Territorial sovereignty as the 
possibility of exercising all the powers of the state where the 
right of sovereignty is limited and for specific purposes. 


As of 2015, Greece stated that: 


“(...) under Article 36(2) of the Statute of the International Court of Justice, 
excluding disputes over its territorial borders, which, in one respect, include 
only the coastal zone and not the Continental Shelf /Exclusive Economic 
Zone, and on the other hand proceeded to the optional exclusion of maritime 
zone delimitation disputes from the system of compulsory resolution of the 
ITC Convention, as provided for in Article 298 of the Convention in question 
(...) disputes have also been excluded from the jurisdiction of the ICJ based 
on Article 36 (2) in respect of which any other party has accepted the 
compulsory jurisdiction of the Court only in relation to or for the purpose of 
that dispute or where acceptance of the compulsory jurisdiction of the Court 
on behalf of any other party to the dispute has been filed or was sanctioned 
less than twelve months before the filing of the application for bringing the 
dispute before the Court (...) with the ultimate aim of protecting the country 
from a unilateral action against it (possibly by Albania, as it is assumed) 
(...)” (Tanaka, 2023). 


According to the South China Sea Arbitration decision, the 
activation of Article 298 is not always a problem for solving the 
problem from a legal side (Liakopoulos, 2020a)*’. On the other 


hand, Greece's maritime borders with Turkey and Libya have 


A6Declarations recognizing the jurisdiction of the Court as compulsory, 2015, 
https://www.icj-cij.org/en/declarations/gr 

47Case concerning the detention of three Ukrainian naval vessels (Ukraine v. 
Russian Federation), Provisional Measures (ITLOS). 
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the problem that both countries are not part of the international 
convention on the law of the sea. As a consequence, Part XV of 
the ITC Convention cannot be applied as a consequence of 
problems not being resolved in accordance with the procedures 
provided for therein. To this day, there is no agreement that 
binds Turkey since it does not accept the jurisdiction of the 
international court. For this reason, it is mandatory to enter into 
a co-contract in order to predetermine the limits of the court's 
jurisdiction. With Turkey, Greece only accepts the problem of 
solving the continental shelf and not any other problem that 
Turkey always chooses mainly for political reasons (Heraklides, 


2019). 


Delimitation of maritime zones with Turkey 
The problem of any delimitation between Greece and Turkey 
begins due to the geographical position that they are close to the 
Turkish coasts and the extension beyond 6 n.m. 
The first Protocol signed between the two countries was dated 3 


November 1926, which demarcated: 


“(...) median line of the river Evros or its main arms” at a distance of 3 n.m. 
from land. Then, in the maritime area that extends south of the Evros to 
Samos and Ikaria, the customary principle of the median line is applied (...)”. 
Moving on to 1932 where it was decided: 


“(...) in the Dodecanese and the Turkish coasts, south of Samos, the 
delimitation of the maritime borders has been carried out by the Italo-Turkish 
Agreement of 4 January 1932 regarding the delimitation of the territorial 
waters between Kastellorizo and the coast of Anatolia and the Process 
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(verbal) of 28 December 1932, to which the median line principle is also 
applied. This delimitation is part of the Greek internal legislation (law 
518/1948) since Italy ceded the Dodecanese to Greece (...)”. 


For Greece, for decades the only difference was the continental 
shelf based on the delimitation that had been proposed in the 
past and in similar cases by the ICJ* and by the permanent court 
of international justice (Liakopoulos, 2020a) for the area of the 
territorial zone and the delimitation of the Exclusive Economic 
Zone (Athanasopoulos, 2001; Van Dyke, 2005; Heraclides, 
2010; Stimer, 2023). As for the territorial zone, it will turn into a 
Greek famine with passage to the open sea and the ports of Asia 
Minor will be closed. According to Turkey, the Aegean Sea is a 
semi-enclosed sea that needs the jurisdiction of Turkey for the 
use of Greece, even though such a placement constitutes a 
violation of rights according to Article 300 of the Convention on 
the Right of the Sea (Proelss, 2017). For this reason, since 1995, 
the Aegean Sea has been a special case of water protection. 

In a Turkish diplomatic communication of 1974, the Turks 
distinguished the issues that concerned them regarding the rights 
of the continental shelf due to the underwater shallow areas that 
make up the extension of Anatolia and the continental shelf 
(Baroudi, 2020). The Greek islands that were on the coasts of 
Asia Minor will have their own continental shelf because each 
island has special characteristics and the semi-enclosed sea is a 
"48South West Aftica (Liberia v. South Africa) (1996), Obligations concerning 


Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear 
Disarmament (Marshall Islands v. United Kingdom) (2016). 
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special occasion for Turkey, also escaping from the convention 
of the sea that the islands are a natural extension. In this way, 
the equidistance/equiratio cannot be applied by insisting that the 
Greek islands are not entitled to a continental shelf. 

Over time, the claims from the side of Turkey even reached the 
point of talking about war after the incident in Imia, culminating 
in the signing with Libya on 28 November 2019 for the 
delimitation of the Exclusive Economic Zone between the two 
countries, leaving out all the Greek Islands. 

Over time, the two interested countries, particularly for Turkey, 
revealed several issues to be resolved, and also for rocky islands 
that were never given to Greece and do not constitute territories, 
and the Treaty of Lausanne, in accordance with article 16, 
leaves the issue open for specific sovereignty. A position that is 
strengthened due to the decision of the great powers of 1914 and 
the transfer to Greece of the islands under occupation not to be 
taken into account by Turkey. The difference between islands, 
islets and reefs according to the Treaty of Lausanne is the whole 
argument of Turkey”. Mainly the indeterminacy regarding the 
fate of these Aegean islands/islets/reefs is a purely legal option 
for Turkey. In the Eritrea/Yemen arbitral decision of 17 


December 1999, the fact of the regulation of Article 16 of the 


49Lausanne Treaty was signed on 24 July 1923 by Greece, Britain, France, Italy, 
Japan, Romania, The Kingdom of Serbs, ex Yugoslavia, and Turkey as a final treaty 
that concluded the World War I. 
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Lausanne Treaty concerning the Dodenis was not disputed”. 


The delimitation case with Albania 

Since 2009, Greece has signed an agreement on the delimitation 
of maritime zones called: “Agreement on the Delimitation of the 
Continental Shelf and Other Maritime Zones to which it is 
entitled under International Law”, an agreement that was never 
put into force due to its intransigent position of Albania and the 
more general positioning “around the maritime boundary of 
multiple uses” in accordance with the Convention on the Law of 
the Sea. The Continental Shelf delimits the territorial waters that 
constitute the boundary between the two countries in the event 
of a maritime zone in the future that will border the Exclusive 
Economic Zone. delimitation was based on __ the 
median/equidistant line. The Greek islands were not considered 
due to the situation with Turkey depicting the island of Corfu as 
an enclosed bay on maps of the time and on the Greek/Albanian 


border. 


5O0https://pca-cpa.org/en/cases/81/ 
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Albania-Greece maritime boundaries 


The Albanian Constitutional Court ruled that the specific 
agreement was unconstitutional due to the absence of a power of 
attorney, to ambiguities in the content resulting in the 
recognition of different legal scope of the maritime zones and 
because not all the rules of international law are respected. The 
Albanian court did not consider the issue of delimitation as 
special circumstances and essentially followed a diplomatic path 
and not a legal one, following Turkey's protections. In the 
specific decision we will have to judge and we say that it is a 


decision that is in contrast with the case that Article 121, par. 2 
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of the Convention on the Law of the Sea (Proelss, 2017) allows 
and defines the right of the territorial zone, bordering zone, 
Exclusive Economic Zone as well as Continental Shelf. In 
essence, the constitutional court did not follow the specific line, 
arguing that the rule is the exception for the relatively limited 
influence of the islands. It also referred to the Italian agreement 
on the delimitation of the continental shelf as an agreement that 
does not give full effect to the islands and the demarcated area. 
Regarding the median line, the goal was to follow a full 
influence regarding the islands that include the Othoni. The 
more general result of unconstitutionality that was presented as 
the main object of questioning the agreement is unfounded and 
shows only a political contemporary oversight on the part of 
Albania as it comes in opposition to Article 18 of the Vienna 
Convention on the Law of Treaties as Greece and Albania 
refrain from actions that are contrary to the purpose and object 
of the general agreement (Hollis, 2020). 

Our general observations on the “conflict” between Albania and 
Greece are that the territorial waters of Albania are at 12 n.m. 
instead of Greece at 6 n.m. and 10 for airspace. In the past, the 
situation was not the same in territorial waters and the 
differentiation is due to the areas where the distance between the 
coasts of the two states is greater than 12 n.m. and smaller than 


18 n.m. Specifically, the median line delimits on one side the 
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territorial waters of Albania simultaneously with the Greek 
continental shelf and subsequently the territorial waters 
(Noussia, 2010). 

Since 1970, the broad base lines did not affect the maritime 
zones with Greece, since the beginning of each such type of line 
is in the north of the Gulf of Avlon. In the south of the same gulf 
there is ambiguity regarding the drawing of the baselines 
regarding the closure of the gulfs and the definition of internal 
waters. 

From the side of Greece, the official nautical charts depicted a 
closed bay located in the area of the island of Corfu, and the 
union of the median line with the Albanian coasts is understood 
as a line that has meaningful features to join the ends of the 
natural inlet with the bay. Certainly, for the drawing of the 
median line beyond Corfu, the islands with the names Peristera, 
Psyllos and Sepa, which are related to the delimitation of 
territorial waters, and the small islands of Ereikoussa and 
Othonos, which relate to the continental shelf, are objects of 
discussion between the two countries. From the Albanian side, 
the drawing of the median line affects the small island of Tonga, 
which is located on the land border with the sea, as well as the 
related Tetranisia battles with the islet of Fokia, which is 
relevant for the delimitation of territorial waters. 


What is certain is that the issue of delimitation between the two 
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countries will be repeated with a new form of delimitation now 


that the time is right. 


Delimitation of maritime zones with Libya 

Greece and Libya have the problem of dealing with the same 
problems and positions in the delimitation of their zones, which 
until now has been followed by the fixed policy of Turkey. The 
main problem was that Libya did not accept the delimitation 
method based on the median line/equal distance. It thought that 
the delimitation was based on _ the principle’ of 
equidistance/equiratio and the right result. Without having a 
legal right and in an intrusive way, it closed the gulf of Sirte and 
drew a straight line of 360 n.m. it also did not recognize that the 
Greek islands could have and enjoy a maritime zone in 
accordance with the right of the sea. Especially the islands 
located on the southern side of Crete such as Gavdos and 
Gavdopoula, in the Peloponnese Strofades, Sapienza, Schiza 
created a problem regarding the median line of engraving. 

We realize that Libya has drawn straight baselines while Greece 
has no delimitation of the straight baseline system. Location 
valid for the Gulf of Sirte and does not affect the drawing of the 
median line. The principle of equal distance/median line is the 


dominant method of delimitation of the continental 
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shelf/Exclusive Economic Zone for Greece, while for Libya the 
delimitation was based on the principle of impartiality taking 
into account the relevant circumstances in order to reach an 
agreement with a fair resolution. Libya is opposed to full 
influence on the islands and considers the small area as a 
distortion of the delimitation line. For Greece, the drawing of 
the median line affects the islands located south of Crete, 
Peloponnese such as Strofades, Sapienza, Schiza, Gavdos, 
Chrissi and Koufonisi. The delimitation of the continental 
shelf/Exclusive Economic Zone with Libya appears to be 
complicated since the positions of the two states differ between 
them. 

For Greece, the problem with Libya was that it is not a member 
of the international convention on the jurisdiction of the sea and 
consequently does not accept and does not support customary 
law. 

In March 2020, Turkey and Libya submitted a memorandum of 
cooperation that they had signed to the UN. A text of a 
delimitation of the two areas presented maps with the above 
points from the agreement. For Turkey, it is a search for a 
diplomatic alliance, but in practice it violates several principles 
of international law and the law of the sea, as well as for many 
islands such as Rhodes, Kasos, Karpathos, Kastellorizo, and a 


part east of Crete that are presented as not having a continental 
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shelf. Turkey's map, different from the one submitted to the UN, 
tells us about independent islands that do not have their own 
Exclusive Economic Zone. Greece responded to the related 
illegality on 9 June 2020 for the related memorandum that, from 
a technical point of view, referred to the beginning of the 
median line for the delimitation of maritime zones. The 
coordinates of the delimitation line do not allow the right of the 
remaining coastal states such as Malta, in the Ionian Sea, 
Albania, Libya to dispute the agreement in case of violation of 
sovereign rights. Greece on August 6th proceeded with a new 
agreement with Egypt on the delimitation of their Exclusive 
Economic Zone (Yiallourides, 2020) as a diplomatic act of 
superiority pushing Egypt to proceed with further agreements 
with Turkey and to change the relevant political and diplomatic 
alliances in its area regarding the delimitation line which 
essentially cancel the memorandum between Turkey and Libya 
and thus limit the illegal actions for the further claims of 


Turkey. 


The issue of Kastellorizo Island and the delimitation of the 
maritime zone of Cyprus 
When we talk about delimitation with Cyprus, we are talking 


about full influence on an island network that includes the island 
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of Kastellorizo and Stroggyli. If these two islands do not 
compete and the Turkish continental shelf intervenes, this means 


that they will belong to Turkey. 


Mediterranean sea 


Kastellorizo and the maritime zone of Cyprus 


Exclusive Economic Zone from the point of view of Greece 
and Turkey 

For Greece, the complex of Kastellorizo includes 19 large and 
smaller islands as well as the related islands and is the 
easternmost part of the Greek territory. It is the easternmost 


Greek section that also includes the island of Megisti, Ro and 
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Stroggyli. 

For Turkey, the specific complex is not the easternmost part of 
the Aegean sea but the Mediterranean. In this way, the complex 
of islands is isolated from the rest in the Aegean Sea. Turkey, 
for its part, is above its interests because in a future continental 
shelf/Exclusive Economic Zone delimitation, the present 
complex will be isolated because it marks a disproportion with 
the smaller island complex located on the Turkish coast. In case 
of future delimitation, a territorial zone should be assigned to 
Kastellorizo due to its geographical disproportion with the 
maritime area and it should be assigned a median line compared 
to the piece that Turkey will receive due to its coasts. Any 
discussion on the delimitation of the continental shelf/Exclusive 
Economic Zone should, beyond the political discussion, also 
have an overall discussion that includes the length of the Greek 
maritime borders, of which the islet of Stroggyli is a part. 

A future delimitation of the Exclusive Economic Zone between 
Cyprus and Greece is possible in theory but is hindered in 
practice due to the Kastellorizo issue from the Turkish side. The 
delimitation of the Greek-Egyptian Exclusive Economic Zone 
certainly strengthens the interests of both Greece and Cyprus, 
but they decrease because of Turkey and the lack of delimitation 
for the integration of the Exclusive Economic Zone of the EU 


and the Mediterranean in general (Baroudi, 2020). 
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Google 
The delimitation case with Italy 


With an old agreement of 24 May 1977, Greece and Italy 
demarcated the continental shelf in the Ionian with the: 
“Agreement on the delimitation of the zones of the continental 
shelf of the deaf in each of the two states”. They decided to 
recognize all the islands with full rights as far as the continental 
shelf and the Exclusive Economic Zone are concerned, and 
specifically Strofades was given half influence and Othoni a 
three-quarters influence. Italy also conceded other delimitation 


points without ever raising the issue of the islands' influence. 
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Deviations from the median line were also noted in the Gulf of 
Taranto and any concession was made in order not to harm the 
Greek rights in the area based on the good neighborliness of two 


European Member States. 
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Greece-Italy continental shelf boundary 
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It was also noted in the same agreement: 


“(...) the extension of the delimitation line in the future, as there are areas 
which have not yet been demarcated (...) the areas which are near the tri- 
national point of Italy-Greece-Albania (7 n.m. south of the point) and south 
near the tri-national point of Italy-Greece-Libya (29 n.m. or 10 nm., 
depending on the regulation for the Gulf of Sirtis, north of the point (...)”. 


The observations we can make about the specific agreement are 
that: a) the delimitation line does not affect the territorial waters 
of both states, b) the half line for Italy is a method that provides 
solutions in accordance with the principle of leniency and 
justice, c) the straight lines had already been demarcated since 
1977 even though the legislation on straight lines came into 
force after the signing of the agreement with Greece on the 
relevant delimitation in the Ionian. The drawing of the line was 
influenced by the Italian straight baselines, d) both minor 
agreements of the relevant arrangements between the two states 
had characteristics of resolving technical issues up to the point 
of agreement on the median line. Any deviations beyond Italy in 
nautical miles was attributed as justification due to the different 
maps that existed on each side for drawing straight lines on the 
basis of Italy and the coastline with Greece. For this reason, the 
experts were not in a position to determine the line that was 
drawn and it was in fact the median line, e) in a de facto manner 
from the past, Italy had established the archaeological zone at 24 
nm., as well as the border zone that involved illegal 


immigration issues, f) the rules of the Geneva International 
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Convention on the continental shelf were applied and the 
attribution to the islands of the maritime zones was not 
challenged because the median line runs between continental 
and island shores. 

On 9 June 2020, the two countries proceeded to sign an 
agreement for the delimitation of their respective maritime 
zones. This is an agreement that is a continuation of the previous 
one of 1977, making use of the common boundary for both the 
continental shelf and the Exclusive Economic Zone. The median 
line and the influence of the islands also apply in the current 
agreement. The delimitation of the two states for fishing also 
includes the Italian fishing vessels in the territorial waters of the 
Greek territory which was extended in the same year as Greece 
did not recognize the historical fishing rights of the Italian 
Fishermen in the specified areas despite the efforts of the Italian 
side. 

The specific agreement is trying from the side of Greece to 
prove to Turkey for sure the diplomatic supremacy of Greece 
abroad as well as to show Turkey that the islands have a 
continental shelf. The principles of international law, the 
possibility of a solution based on respect for the sovereign rights 
as well as the rest of the neighboring countries do not affect the 
rights of third countries and the encroachments in the Eastern 


Mediterranean (Baroudi, 2020) cannot be accepted in the 
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international chessboard of diplomacy and right. In an indirect 
way, Turkey is accused of continuing the path of intransigence, 
as its non-signing of the UN text on the international law of the 
seas is a big disadvantage in any creation of dialogue, more 
agreements that in practice exclude good neighborliness, justice, 
compromise and mutual understanding between states. 

Of course, Greece wanted to create such an agreement on a 
diplomatic level, as did Italy, in order to be able to oppose the 
delimitation of the central Mediterranean and Tunisia in the 
Ionian Sea. In the old agreement the Italian islands of 
Pantelleria, Linosa, Lampedusa and the uninhabited Lampione 
were not considered in order to maintain the line between Sicily 
and Tunisia. These islands acquired a territorial zone that 
arrived at 12 p.m. the period when the Italian territorial zone 
was at 6 nm. in addition, these islands acquired additional 
nautical miles for their continental shelf zone based on the 
Convention on the Law of the Sea. The method of a delimitation 
in three stages followed by the majority of the courts until now 
without observing the rule of the median line. In practice, the 
discussion problems between the two countries stop at 7 p.m. 
paving the way for other possible negotiations in the future in 
the event that other agreements in the region force neighboring 


countries to take positions anew. 


American Yearbook of International Law-AYIL, vol.2, 2023 


408 


Limits in the seas, US Department of State 


The delimitation case with Egypt 


The delimitation between Greece and Egypt was based on 


purely political reasons and not so much on legal status. The 


basic purpose of drawing a single maritime boundary for the 


delimitation of the continental shelf/Exclusive Economic Zone 


does not include the Kastellorizo complex as it affects the Greek 


continental shelf opposite to Egypt and Cyprus. In essence, 


Egypt had to take into account Turkey's positions towards 


Cyprus as well as regarding Kastellorizo. The full influence for 


Egypt with Turkey accepts that the maritime area in Rhodes 
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with Cyprus and Turkey of an agreement where Greece and 
Cyprus do not have a common maritime border (Ioannides, 
2020). 

The delimitation of Egypt and Turkey remains unaffected as the 
two countries do not share a continental shelf border/Exclusive 
Economic Zone in the event of non-performance of full 
influence in Stroggyli. The recognition of Kastellorizo by Egypt 
will establish the rights in Greece, in the Eastern Mediterranean 
region (Baroudi, 2020) for a positive result for Turkey. Of 
course, the delimitation between Greece and Egypt will not have 
consequences for Turkey, but a political basis that will affect the 
differences between the countries in the region. 

Our general thoughts on the specific case between the two 
countries come down to the following observations. 
Specifically, the territorial zone at 12 n.m for Egypt and at 6 
n.m. for Greece and 10 for the airspace defines a delimitation 
line that affects the territorial waters of the two states since the 
distance between their coasts is great. Egypt has adopted the 
straight line base system and does not escape from the rules of 
international law. The coasts of Egypt are diverse and justify the 
drawing of straight baselines in a length where the method 
adopts and characterizes in an extreme way the general direction 
of the coast. Egypt and Greece accepted the principle of equal 


distance, i.e. the median line for the delimitation of the 
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continental shelf/Exclusive Economic Zone. The main purpose 
of the delimitation of the area with Egypt is to have included an 
island complex that includes Kastellorizo in a delimitation area, 
something that needs to be definitely regulated since Turkey 
does not renounce Turkey's sovereign rights by always setting 
up delimitations of the Turkish territorial waters with Egypt. 
Thus, Turkey and Egypt will have continental shelf 
boundaries/Exclusive Economic Zone only in the event that full 
influence is not attributed to the Kastellorizo complex. If this is 
not the case, it means that it cannot set a boundary between 
them. Finally, as far as the islands are concerned, for the 
drawing of the median line, the islet of Stroggyli which is quite 
close to Egypt and the rocky island of Hina which is south of 
Rhodes, Karpathos (Akra Kastellos) and Koufonisi (Akra 
Trachilos) which is south of Crete are affected. The Egyptian 
islands form part of a straight baseline system with Egypt 
(Ioannides, 2020). 

The delimitation of the continental shelf/Exclusive Economic 
Zone with Egypt is a subject that complicates the Kastellorizo 
issue. The recognition of full influence in the island complex of 
Kastellorizo including Stroggyli opens the way for Greece to 
secure a wide area of the Eastern Mediterranean as a positive 
result with the delimitation with Turkey to bind it something 


that in reality will not apply. We arrive at this observation given 
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that we consider the delimitation case between 
Barbados/Trinidad and Tobago where the Arbitral Tribunal on 
11 April 2006 considered the delimitation agreement with a 
third country and specifically Venezuela as a factor in 
determining the claims in the area where the delimitation line 
will be drawn to yield areas that it does not want to claim*’. 

On 6 August 2020, Greece and Egypt entered into a bilateral 
agreement on a partial delimitation line of the Exclusive 
Economic Zone that includes points (A) in the east and (E) in 
the west. The delimitation line revises the case of future 
delimitation of the Exclusive Economic Zone with third 
countries that include point (A) extending east and point (E) to 
the west. The section of the delimitation line of the Exclusive 
Economic Zone of the two parties between points (A)-(E) is 
binding and final. In practice, the specific agreement tried to 
delimit the Exclusive Economic Zone of the two countries, 
which intersects the area occupied by the Turkey-Libya 
Memorandum, in a segmental manner. Greece is allowed to 
terminate this agreement in the event of a violation by Turkey of 
the demarcated area, as well as to determine the international 
liability. The establishment of the rights of the islands of the 
Eastern Aegean in maritime zones gives an international 


dimension to a phase of completion of a comprehensive 


51https://pca-cpa.org/en/cases/104 
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agreement defining the maritime zones between Greece and 
Egypt. At the same time, the observance of the right of the sea 
was confirmed as the main meeting for the delimitation of the 
maritime zones in the specific area and finally an agreement was 
created on the means of achieving the resources that are located 
and extend in the Exclusive Economic Zone of both parties. The 
agreement on the delimitation of the Exclusive Economic Zone 
in the Ionian Sea strengthens the position of Greece and at the 
same time creates the basis for a new dialogue with Libya and 
Turkey, mainly for the areas of Cyprus, a peninsula that does not 
coincide with the median line of Egypt, Crete, the Carpathians 
and Rhodes reaching a percentage of 56% against 44% in favor 


of Egypt. 
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1 Turkey and Libya's Maritime Borders 


Map according to the Turkish-Libyan signing memorandum 


7 


Delimitation of the Exclusive Economic Zone between Greece and Egypt, 
2020 
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Delimitation of the territorial zone 

The delimitation of the territorial zone in accordance with 
Article 15 of the Convention on the Law of the Sea (Proelss, 
2017) is a customary right. The drawing of the median line/line 
of equal distance is based on the existence of historical title and 
special circumstances. In the Arbitration between Guyana and 
Suriname (2007) and Territorial and Maritime Dispute between 
Nicaragua and Honduras in the Caribbean Sea, (Nicaragua v. 
Honduras) (Judgment) [2007] ICJ historical reasons and 
maritime issues will be considered as special circumstances as 
well the deviation from equidistant delineation was continental 
shelf instability which made the choice of base points (Rothwell, 
Elferink, Scott, Stephens, 2015). 

In 2017 in the Croatia/Slovenia case it deviated from the usual 
application of the rules of delimitation of the territorial zone 


where in agreement with the ICJ it was decided: 


“(...) the rules of delimitation of Article 15 with those of Articles 74 and 83 
and took into account the special circumstances, which are usually 
considered during the delimitation of the continental shelf/Exclusive 
Economic Zone, such as, for example, the “cut-off effect”, the disproportion 
of the coasts and the curvature of the coastline (...)” (Proelss, 2017). 


A judicial position that was not retained in subsequent decisions 
where they applied in an orthodox manner the provisions of the 
Convention on the Law of the Sea for the delimitation of 


territorial waters, as we saw in 2017 in the Ghana/Cote d'Ivoire 
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case despite applying the same method of delimitation for the 
territorial zone and for the continental shelf/Exclusive Economic 
Zone different rules with different characteristics of the rights 
that the states have for the territorial zone. 

In the Costa Rica/Nicaragua case the ICJ, due to the curvature of 
its coasts and the cut-off effect created by the similarity of the 
application methods for the delimitation of the continental 
shelf/Exclusive Economic Zone, relied on Article 15 of the 
Convention on the Law of the Sea regarding the delimitation of 
village waters (Proelss, 2017; Lando, 2019; Tanaka, 2023). The 
use of Article 15 constitutes clear terms of delimitation that 
ensure the guarantee and predictability of rights in the states that 
are part of the convention. As the assimilation of articles 74 and 
83 contain several ambiguities and do not define a specific way 
of delimitation but only the provision for a legal solution which 
many times from a legal point of view involves risks. 

The placement of the relevant circumstances considered with the 
delimitation of the continental shelf/Exclusive Economic Zone 
could also be applied to the delimitation between Greece and 
Albania. The Greek islands would create a cut-off effect as well 
as disproportionate to the continental shores of the islands, as we 
can take into account from the side of Albania for the islands of 
Ereikousa, Othonoi, Psyllos and Sherpa which should be taken 


into account as relevant circumstances for the same reason so 
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that a smaller territorial zone is assigned, smaller than the one 


attributed to them. 


Delimitation of territorial waters and island formations 

The issue of special circumstances in an area is, in accordance 
with Article 15 of the Convention on the Sea, the only case that 
excludes the median line and the justification to give island 
formations a territorial zone from the one that is preformed in a 
conventional way. 


We recall the Bangladesh/Myanmar case and Myanmar's claims: 


“(...) the island of St. Martin is on the wrong side of the line - a position 
which is strongly reminiscent of Turkey's argument-and for this reason the 
deviation from the median line, the island was assigned a complete territorial 
zone even at points of overlap with the continental shelf and the Exclusive 
Economic Zone of Myanmar (...) confirmed the supremacy of the territorial 
zone over the continental shelf/Exclusive Economic Zone of the neighboring 
state (...)”. 


A similar position was used by the ICJ in_ the 


Nicaragua/Colombia case where it was decided that: 


“(...) the limitation of the extent of territorial waters occurs only when they 
overlap with the territorial waters of another state (...)”. 


In the Costa Rica/Nicaragua case the ICJ accepted the complex 
of island formations regardless of their relative size and the 
territorial zone at 12 n.m., the rights of the insular formations as 
it appears could form the basis for the delimitation between 
Turkey and Albania as the future extension of the Greek 


territorial waters beyond 12 n.m. it can affect the neighboring 
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countries only where the distance from the coasts is less than 24 
n.m.. In this way, Albania will be affected in the area that 
borders Corfu to the north and the Diapontian islands where 
Turkey is located in the east of the Aegean islands apart from 
the Dodecanese (Gorka, 2022). 

Turkey does not take into account Greece's right to extend its 
territorial waters even though, as we see in the case of Albania, 
the islands of Corfu, Peristera, Psyllos and Serpa in case of 
delimitation can reach Albania. With the delimitation we saw on 
27 April 2009, Greece recognized full rights to all island 
territories: 


“(...) on islands surrounded by reefs based on the relevant provisions of 
Article 6 of the International Convention, without any exception (...)” 
(Proelss, 2017). 


In the Croatia/Slovenia case as we saw the territorial waters of 
Croatia through the relative access to the open sea no part of the 
territorial sea has access to the open sea and the Exclusive 
Economic Zone as contested by the court. 

Slovenia's proposals were almost the positions adopted by 
Turkey in the past regarding the Aegean Sea, in a Greek lake 
and in the case of the expansion of territorial waters as the 
Greek islands prevent access to the open sea. In this way, 
Turkey would be in a difficult position as in the 
Croatia/Slovenia case it was decided that: 


“(...) the court had the jurisdiction to rule on the existence and freedoms in 
such a zone, applying in fact rules of International Law, good neighborhood 
and equidistance/equiratio, as this was foreseen by the relevant co- 
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promissory note (...) the limits of the jurisdiction of the court in a possible 
future judicial delimitation of Greece and Turkey if the latter will have the 
possibility for such a claim (...)”. 


Similarly in the Bangladesh/Myanmar case the right of passage 
for Myanmar ships from the island of St. Martin and within his 
shingle zone was for the court the result of a right of way and 
not a right of safe passage. A position that was also taken into 
account by Bangladesh for the right of passage of mainly 
political content that could also be applied in the case of the 
Aegean Sea, i.e. to proceed to a territorial zone of 12 n.m. in the 
Greek islands and the right of safe passage of the relevant ships 
from Turkey. 

The delimitation of a territorial zone also includes the issue of 
scopes (Llanos, 2002; Murphy, 2017) which, as we saw in the 
Bangladesh/India case: 


“(...) elevations may certainly be used as baselines for measuring the breadth 


of the territorial sea (...)””. 


In the Nicaragua/Colombia, Bangladesh/Myanmar cases, the 
existence of scopes for the delimitation of the territorial waters 
was ignored. In the Bangladesh/India decision, the possibility of 
reference points for the delimitation of territorial waters was not 
taken into account, as in the Nicaragua/Colombia case. It was 
considered that Colombia would use the scopes to extend the 
territorial zone based on Article 13 of the Convention on the 


Law of the Sea and by customary law (Cleverly, Fietta, 2016). 


52Bangladesh/India Award, par. 259. 179; Bangladesh/India Award, par. 261. 
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Delimitation of the Continental Shelf and of the Exclusive 
Economic Zone 

From the above court decisions, we can simultaneously study 
the delimitation of the continental shelf/Exclusive Economic 
Zone in accordance with Articles 74 and 83 of the ITC 
Convention. These are articles based on customary law, as the 
ICJ itself clarified in 2001 in the Qatar v. Bahrain® as well as in 
the subsequent decisions of the articles that also bind countries 
that are not part of the convention such as Turkey and Libya. 
And in this case the method that was accepted was that of the 
median line/line of equal distance although in cases such as 
Bangladesh/Myanmar, Bangladesh/India, Ghana/Cote D'ivoire 
due to the geographical conditions that existed the delimitation 
was based on the median line method/equidistant line. 
Specifically in the Nicaragua/Colombia case, the geographical 
conditions that prevail in the Aegean Sea also mean the presence 
of islands of one country near the shores of another. In this case 


the ICJ: 


53ICJ, Qatar v. Bahrain, Judgement, par. 112: “(...) The Court observes that 
Qit’at Jaradah is a very small island, uninhabited and without any vegetation. This 
tiny island, which (...) comes under Bahraini sovereignty, is situated about midway 
between the main island of Bahrain and the Qatar peninsula. Consequently, if its low- 
water line were to be used for determining a basepoint in the construction of the 
equidistance line, and this line taken as the delimitation line, a disproportionate effect 
would be given to an insignificant maritime feature. In similar situations the Court has 
sometimes been led to eliminate the disproportionate effect of small islands (see 
North Sea Continental Shelf; C.J. Reports 1969, p. 36, para. 57; Continental Shelf 
(Libyan Arab Jamahiriyal Malta), Judgment, I. C. J. Reports 1985, p. 48, para. 64). 
The Court thus finds that: there is a special circumstance in this case warranting the 
choice of the limitation line passing immediately to the east of Qit’at Jaradah (...)”. 
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“(...) rejected Nicaragua's proposal that the delimitation be carried out by 
encircling the Colombian islands with the continental shelf and its Exclusive 
Economic Zone (...) since the islands are opposite the coast there is no 
obstacle to the drawing of a median line, thereby confirming, once again, the 
fact that islands have the same rights to maritime zones as continental coasts 


ne 


The case of the relevant coasts 

The cases that have been examined so far have shown us that for 
the determination of the points, the elements that were taken into 
account were those of the courts themselves™. This is a certainty 
that does not prove that each delimitation may have been pre- 
decided from earlier. Each judicial process is always a case a se 
and on each side the pros and cons of the form of delimitation 
are known from earlier. 

We also saw this view in the Nicaragua/Colombia case where 


the ICJ decided: 


“(...) the relevant coast of the Colombian islands is not limited exclusively to 
their western side, which is opposite the continental coast of Nicaragua, but 
also extends on their eastern side, because the area in which the potential 
claims of the two states overlap extends to the eastern side of the islands (...) 
that the role played by the relevant coasts is particularly important when 
considering the relevant circumstances but also in the third stage of 
delimitation, according to the disproportionality test (...)”. 


Turkey's claims from Greece for the Aegean sea extend to the 
25th meridian. As we predicted in the Nicaragua/Colombia case, 
the claims of the states of both the natural and eastern coasts of 


the islands as well as the offsetting of the coastline of the islands 


54Romania/Ukraine, Myanmar/Bangladesh, Ghana/Cote d’Ivoir. 
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in the Aegean is an advantage of the spurious circumstances and 
the disproportionality test leaves the Greeks quite optimistic 
about the eastern Greek islands and according to the test of 
disproportionality, the Turkish coast is quite disproportionate to 
the coast of the islands, therefore the temporary media line over 


Turkey will not be applied and will be adjusted. 


Cm — 
| I 
Turkey's NOTAM 714 


For the first time, Turkey put forward its claims by issuing a 
NOTAM, which would later evolve into Turkey's permanent 


claim in the Aegean. 
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(Follows). The base points 

As expected most of the disputes are based on the issues of 
island formations where the choice of reference points and the 
examination of relevant circumstances by the relevant courts 
such as in the South China Sea case which does not concern 
delimitation allows us to deal with and take into account the 
interpretation of rocks in relation to the Convention of the Law 
of the Sea by the arbitral tribunal trying to apply several 
conclusions of a subjective nature to the Greek dispute. 

First of all, we must take into account that the Greek islands in 


accordance with article 121 par. 3: 


“(...) concerns only the objective possibility of an island to have economic 
life (...) an island formation is sufficient to have either human living or 
economic life to be legally characterized as an “island” (...) economic life 
must be directly related to “human living” and must be located on the island 
itself and not around it, while it can also include services, such as, for 
example, tourism (...) island and not rock an uninhabited island formation by 
exception, if it is part of a wider island complex (network of related maritime 
features) which serves a permanent population (...)” (Proelss, 2017; Lando, 
2019). 


Greek islands that are uninhabited with difficulties to maintain 
livelihood and economic life in a wider island complex. A case 
of the delimitation of the continental shelf/Exclusive Economic 
Zone is the islet of Stroggyli. Stroggyli Megistis does not have a 
permanent population, it is not enclosed in any single island 
formation, but is part of the Kastellorizo complex (it is 5 n.m. 
from Megistis), it can support people and have an economic life. 


Another purpose is the insular character of the rock among the 
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protection of uninhabited islands, creation of new infrastructure 
making living possible as well as the prevention of smuggling. 
As for the island formations that would like to acquire future 
continental shelf/Exclusive Economic Zone rights, the case of 
Gavdopoula, Antikythera and Stroggyli is the case. Perhaps this 
was the reason for the creation of the episode in Imia in 1996 
and for the theory of gray zones from the side of Turkey”. 
Criteria for deciding between an island and a rock as well as for 
the possibility of a continental shelf/Exclusive Economic Zone 
are the presence of a population and the possibility of economic 
activity. 

A theory, an opinion that we also heard from the ICJ in the 
Costa Rica/Nicaragua case that received land for the Corn island 
formations which are islands that can take into account the 
bases**. In the Bangladesh/Myanmar case the island of St. 
Martin was treated as a “significant maritime feature” because 
of the livelihood and economic activities. For this reason, the 
size of the island was decided at 5 sq.km*’. 

In the Nicaragua/Colombia case the ICJ did not characterize the 
island complexes of Roncador, Serrana, the Alburquerque Cays 
and the East-Southeast Cays as “rocks” because the right to a 


continental shelf/Exclusive Economic Zone would overlap with 


SOHuffpost, https://www.huffingtonpost.gr/entry/-12765_gr 17641774 
56Costa Rica/Nicaragua, par. 140. 
57Bangladesh/Myanmar, par. 150, 314. 
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the larger islands that were in close proximity™*. The ICJ decided 
that: 


“(...) a small reference to provision 121 (3), examining a part of the 
Quitasuefio island formation (Q 32), saying that since it cannot by itself 
sustain human living and economic life it is a rock and does not have the 
right to a continental shelf/Exclusive Economic Zone (...) to consider an 
island formation as an “island” neither its “geological composition” nor its 
size is taken into account, as long as it is “naturally formed” and located 
above the surface of water (...) the Corn Islands were considered suitable 
base points as they had a significant population and economic activity (...)”. 

In small island formations such as Serpents Island are included 


in this category, they did not make for international tribunals 
unsuitable bases located in front of a disproportionate 
continental coast. Even the use of subsistence and economic 
activity does not mean that the bases in this type of island 
formations located on a continental coast acquire all the rights 
they desire. It depends on the geographical location, the size and 
if they form a cluster to proceed to some form of delimitation. 

The debated issue is whether these small islands can start as a 
base because according to the ICJ they constitute part of a coast. 
Confirmation that we saw in the Costa Rica/Nicaragua case, the 


ICJ followed the previous jurisprudence since: 


“(...) small islets and rocks, located very close to the coast (1 n.m. and 3 n.m.) 
were “a cluster of fringe islands” and therefore in essence they are equated 
with the coast of Nicaragua (...) it took them into account as base points 


(...)”. 


Case that for the Greek reality and in a future delimitation with 
Libya and Egypt, the islets of Chrissi and Koufonisi Lasithi will 
be taken as members of mainland Greek territory. Island 


58Nicaragua/Colombia, par. 180, 183. 
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formations that will arrive in the form of assimilation on the 


coast such as the case of Gavdou and Gavdopoula. 


Gavdopoula, Gavdos, Chrissi and Koufonissi islands, which affect the delimitation with 
Libya and Egypt respectively 


(Follows). The relevant area 

When we refer to a relevant area or geographical reality, the 
issue of the rights of third countries in the territory bound by 
Article 59 of the Hague Tribunal's statute, as well as Article 33 
of the Statute of the International Tribunal for the Law of the 
Sea (ITLOS) (Liakopoulos, 2020a; Liakopoulos, 2021). The 
purpose of the courts is the protection of all three states because 
a delimitation can create rights to delineate maritime boundaries 


and the determination of an end point to be limited before the 
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specific area where the claims of the three states rest 
(O'Sullivan, 2018). 

A position on the subject was taken by the ICJ in the 
Nicaragua/Colombia case, which adopted a position arguing 


that: 


“(...) in the final stage of delimiting the rights of third countries in the region 
(Jamaica, Honduras, Costa Rica and Panama) (...) determining the relevant 
area, it underlined that the existing as well as the future claims of third 
countries in the area must be taken into account® (...) exempted other areas 
from the delimitation, such as the “Joint Regime Area” of Jamaica and 
Colombia and the island of Serannila in Nicaragua, because of the possible 
claims of Jamaica, the states themselves had no objection to act in this way 
(...)” (Cleverly, Fietta, 2016). 


In the event that some areas are excluded, as we saw in the 


Romania/Ukraine case, the ICJ decided: 


“(...) that the existence of third country claims in the area does not preclude 
the possibility of these areas being included in the relevant area during the 
delimitation without, however, predetermining the rights of third countries 
(...)” (Elfernik, Busch, Henriksen, 2018). 


(Follows). The relevant circumstances 

In these cases the geographical related circumstances such as the 
existence of small and remote islands on a large continental 
coast, the curvature of the coast which create a cut-off effect 
force the application of the temporary median line. The case of 
fishing, ocean safety are exceptions that have not always been 
taken into account. We note the Ghana/Céte d'Ivoire decision 
where the Special Chamber: 


59Romania/Ukraine, par. 162. 
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“(...) rejected Ghana's argument that oil extraction licenses constitute a per se 
relevant circumstance in the case of drawing a single maritime boundary and 
when taken into account other factors also in count (...)’°. 


The continued practice of advancing claims in non delimited 
areas for exploration and exploitation licenses will have an 
impact on any future delimitation before a court. Already in 
1973, Turkey sought exploration and exploitation licenses from 
the state oil company TRAO to avoid a delimitation in the 
Aegean, confirming the belief that in the North Aegean there are 
deposits that are part of the continental coast of the Asia Minor 
peninsula and the Greek continental coast to ignore the Greek 
islands. In 2012, it advanced new claims regarding the 
continental shelf in the eastern Mediterranean, even though the 
state-owned oil company TRAO was located on the Greek 
continental shelf and failed to take into account the islands of 
Rhodes and Kastellorizo (Michail, 2022)". 

Since 2018, Turkey has tried to create agreements with Libya 
for the western part of Crete and to increase the area in 
exchange for accepting the closure of the Gulf of Sirte by Libya, 
not taking into account Gavdos where Greece would clearly 
accept”. 


The economic profit in the maritime zone between the states of 


60Ghana/Céte d’ Ivoire, par. 471-475. 

61Ghana/Céte d’ Ivoire, par. 103. 

62Costs and benefits arising from the establishment of maritime zones in the 
Mediterranean Sea, Final Report, June, 2013: 
https://ec.europa.eu/maritimeaffairs/sites/maritimeaffairs/files/docs/body/maritime- 
zones- mediterranean-report_en.pdf 
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both Libya and Turkey is not in balance with the sovereign 


rights of the Greek islands in the area. 


Map published after the signing of a memorandum of cooperation between 
Turkey and Libya. Source: The News (2.12.2019). 


Such agreements that are not based on the law of the sea and 
international law do not constitute legal effects, arguments for 
any form of delimitation. As we knew in the case of the ICJ: 
Costa Rica/Nicaragua, it was taken into account: 


“(...) that the treaty concerning a third state cannot be taken into account 
during the delimitation (...)’”. 
In the Nicaragua/Colombia decision, the bilateral agreements 


63Costa Rica/ Nicaragua, par. 134. 
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signed by Colombia with other countries in the region were for 
Nicaragua a res inter alios acta that did not affect the 
delimitation of Colombia with a greater right to the maritime 
area where the case would be tried (Elfernik, Busch, Henriksen, 
2018). Just as in the Romania/Ukraine decision, the judges did 
not take into account the agreements that existed in the area but 
only the final point of the single maritime border that had to be 
drawn in order to be taken as a measure for the relevant 


delimitation and resolution of the dispute™. 


Island complexes on the Continental Shelf/Exclusive 
Economic Zone, cut-off effect and related rights 

As we predicted from the previous jurisprudence, the median 
line/line of equal distance could not create a cut-off effect, i.e. 
the cutting off of the maritime extension of the coasts to which a 
state is entitled. The evaluation of the temporary median 
line/line of equal distance should aim at the removal of future 
maritime claims that international law allows as well as the 
adjustment of the temporary line for delimitation is not right 
(Acikgonul, 2016). In the India/Bangladesh case, we saw as the 
ultimate goal the drawing of a line that creates as little as 


possible a cut-off effect and which application creates a cut-off 


64Romania/Ukraine, par. 174-177. 
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from the other side of the case. 

The creation of the cut-off effect includes and is included in the 
relevant circumstances that fall into the adjustment of the 
temporary line such as the formation of the coast, the 
multifaceted coast/strong curvature of the coast®, the presence 
of small island formations create a distortion of the median 
line/line of equal distance. Location that we also saw in cases 
such as Romania/Ukraine, Bangladesh/Myanmar, 
Nicaragua/Colombia and Costa Rica/Nicaragua. 

In practice, Serpents Island was limited to the territorial zone of 
12 n.m. in the Romania/Ukraine decision as it was at a distance 
of more than 20 n.m. from the Ukrainian coast and was 


particularly small in size. Specifically, the ICJ decided: 


“(...) even Ukraine itself in determining the relevant area although it 
considered that Serpents Island falls within the category of islands in 
accordance with Article 121 (2) of the International Convention did not 
determine the area beyond extension of the rights produced by its continental 
coast (...)’°”, 


The island of St. Martin in the case of Bangladesh/Myanmar 
was treated as an island formation that has an economic life with 
about 7000 people and an area of 8 sq.km without taking into 
account the sea zones due to the geographical position in front 
of the coast of Myanmar which constituted “unwarranted 
distortion of the delimitation line” and for this reason it was not 
~~ 6Sindia/Bangladesh Award, parv419, 
66Bangladesh/Myanmar Case, India/Bangladesh Award. 


67Romania/Ukraine Case, par. 187. 
68Bangladesh/Myanmar, par. 143. 
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given any effect™. 


Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, 
I.C.J. Reports 2012 


69Bangladesh/Myanmar, par. 318. 
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In the Costa Rica/Nicaragua case regarding the Corn Islands that 
did not take into account the full rights of the maritime zones 
due to the small size, i.e. 9.6 sq.km. Great Corn and 3 sq.km. 
Little Corn and the fact that it was distant from the coast at 26 
n.m. In this case the rendering of full effect would have had a 
disproportionate result and it did not provide half an effect. 


In the Nicaragua/Colombia case the ICJ ruled that: 


“(...) overall geographical context (...) of the temporary line (...) to divide 
the area into three parts (...) greater “gravity” (which essentially translates 
into greater influence) in islands of Colombia that were at a greater distance 
from the coast of Nicaragua, while others it attributed less “gravity” (...) in 
the northern part of the region, it decided that in order to achieve a fair result, 
some island formations had to be limited to a pocket of territorial zone 12 n. 
m., once again, due to the limited size and distance from the nearest island 
(...)” (Tanaka, 2023). 


Certainly, what was decided in the Nicaragua/Colombia case 
finds similarities with the Greek maritime reality because the 
Aegean area, like the semi-enclosed area of the Caribbean Sea, 
caused claims for the existence of many islands that were 
located at the beginnings of the other neighboring country. The 
ICJ proceeded by deciding that: 


“(...) the concept of non-cut effect does not only concern continental 
territories but also islands, so the drawing of the delimitation line must not 
cut off the islands from the maritime zones to which they are entitled (...) the 
refusal of the ICJ to enclose the eastern islands of Colombia in enclaves of 
the coastal zone, according to Nicaragua's proposal, with the argument that 
on the one hand this would cut them off from their continental shelf and the 
Exclusive Economic Zone creating a “cut-off effect” and on the other hand 
would create obstacles to the smooth management of marine resources and 


also to the public order of the oceans (...)””. 


These are positions that are connected to arguments that we 
70Nicaragua/Colombia, par. 230. 
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have heard in the past about Kasos, Karpathos and Rhodes. A 
location that could also be considered in the Ionian for Othoni 


and Ereikoussa. The ICJ went further by arguing that: 


“(...) was forced to adjust the median line to the detriment of Colombia, 
because they were isolated islands, cut off from the coast (380 n.m. from the 
coast of Colombia) (...)””. 


These are positions that we can also see in the delimitation 
between Turkey and Greece. 

Although the Albanian agreement with Greece recognizes a full 
influence on the Albanian islands, the islands of Othoni and 
Ereikousa have permanent residents on a rather large area (10.8 
sq. km and 4.5 sq. km respectively) and are located at a very 
short distance from the island of Corfu and at a great distance 
from the coasts of Albania. These islets are not identified with 
island formations, and the fact that they are at a great distance 
from the coast of the nearest island, as in the case of Colombia, 
cannot be influenced by the fact that a smaller rendering effect is 


required. 
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Othoni and Ereikoussa islands 


As for the islet of Lazaretto, which is a historically important 
reality, although it is uninhabited and in a smaller area with the 
rest of the islands, as an island in a framework of delimitation of 
territorial waters, it may raise an issue with the Albanian side, 
but without there being a problem of influence. 

As we predicted in Nicaragua/Colombia, for the small islands 
that are located in a complex of larger islands, no form of 
influence was attributed since it was considered that the rights 


overlap the rights of larger islands located at some distance from 
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them”. 

The targeted we can say reduced impact on island complexes 
beyond the legal status and due to the geographical position of 
an insignificant size ensures in the territorial zone of 12 n.m. as 
the geographical conditions are important for the functioning of 
the zones and does not mean that they acquire the right to 
maritime zones, such as geography, the length of the coasts, the 
size of the islands as we have seen in the case of 


Bangladesh/Myanmar: 
“(...) neither jurisprudence nor state practice shows that there is a general 


tule regarding the impact to be given to islands in the delimitation of the sea. 


It depends on the particular circumstances of each case (...)””. 


The function of the maritime zones in an island formation is 
related to the legal status that they are within a specific time 
frame as ways of delimitation. 

The relevance of geographical conditions and an island complex 
is important, as we have seen in the case of the decision Case 
concerning Delimitation of Maritime Areas between Canada and 
the French Republic (1985)” and in the case of Jan Mayen 
(1993). 

In the St. Pierre and Miquelon case: 


“(...) rejected Canada's argument that the island group which belongs to 
France and is located very close to its coasts does not have a continental shelf 
as they lie on the Canadian continental shelf (...) recognized in these islands 


72Nicaragua/Colombia, par. 180. 
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marine and underwater zones, specifically giving an enclave of continental 
shelf/Exclusive Economic Zone to the west and a corridor to the south (...)”. 


According to our opinion, the maritime area allows in this way 
to obtain a route in which to turn in the opposite direction from 


the state, thus starting a “mushrooming island” due to the 


geographical shape it presents. 


The Economic Zone | 
of Saint Pierre and Miquelon | 
—-—.. /nt'l borer established 
| by bilateral treaty in 1972 


| Quebec Canadian province 


[7s €€z of Canada (200 Nm) 


| NN) ez of France 


Simplified isobath 


Delimitation of maritime areas between Canada and France, Reports on 
international arbitral awards, Volume XXI pp. 265-341, 10 June, 1992 
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In the case of Jan Mayen, an island that has no permanent 
population and no economic life and that is located at a distance 
from the western coast of Norway, the ICJ recognized full rights 
of maritime zones even though such factors, i.e. economic, 
social factors should not have been taken into account. 
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Maritime Delimitation in the Area between Greenland 
and Jan Mayen, Judgment, I.C.J. Reports 1993 


The semi-enclosed nature of the sea area 
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A temporary median line will not be considered as a spurious 
circumstance as we have seen from the previous court decisions 
and especially in the enclosed character of the Black Sea. The 
specific decision weakened Turkey which considered it as a 
semi-enclosed area in the Aegean and another possibility of 
delimitation is required (Papadakis, 2018). Turkey had already 
extended the territorial zone in the Black Sea, specifically at 12 
n.m. without the consent of other acceding states. The same 
Convention on the Law of the Sea did not foresee anything 
regarding the obligation of cooperation, based on Article 123 of 
the Convention which includes issues of environmental 
protection, fishing, management of living resources and for 


marine scientific research (Proelss, 2017). 


The geographic problem of “coastal disproportion” 

The disproportionality and non-adjustment of the temporary 
median line found in different states should have a substantial 
situation and arguments”. We note the case of Jan Mayen which 
has a disproportion on the shores in correspondence of 1:9 in the 
case of Jan Mayen as well as 1:8 in the case of Continental Shelf 
(Libyan Arab Jamahiriya/Malta)”. As we predicted the 1:2.8 
disproportion in the Romania/Ukraine case was not taken into 


account by the court even though the 1:8.2 in the 


75Nicaragua/Colombia, par. 240. 
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Colombia/Nicaragua case was considered essential for it and 
shifted the temporary median line in favor of Nicaragua”. 

For Greece, Crete is a large island located opposite islands such 
as Gavdos, Gavdopoula and Chrissi. It is treated 
disproportionally as far as the coast of Libya and Egypt is 
concerned, even if we assume that along the length of the coast 
of Crete, the rest of the small islands of the area such as Gavdos 
and Gavdopoula, Chrissi and Koufonissi have a substantial 


disproportion according to the courts. 


Concluding remarks 

From the above research study we realized the three stage 
delimitation process. The first stage which concerns the drawing 
of the median line/line of equal distance. It is about a guarantee 
of right and the possibility of predictability. Elimination that 
excludes the subjective character of the decisions of 
international courts as well as the stage of selecting the points of 
reference for drawing the temporary line that examine the 
relevant circumstances that shift the delimitation line. 

The international bodies tried within the scope of the 
delimitation to maintain the equality of the rights of the 
continental coasts and the related island formations even in the 


cases where the distance from the coast, as well as from the 
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adjacent state, was not affected but reduced decisions that 
created cut-off effect on continental shores. The formations of 
islands mainly in the territorial zone prevail over the continental 
shelf/Exclusive Economic Zone and reduce the negative 
consequences for the position that the international courts have 
maintained for the rights of these formations in more maritime 
zones. 

The avoidance of the cut-off effect and the resolution of a legal 
solution gives an effect that has a reduced character in the island 
formations, which seems to worry the Greek diplomatic and 
political rights. The practice of this type of influence seems to 
appear on the continental shores of another state in a future 
delimitation in the case of Kastellorizo, Othoni and Ereikousa 
on the Albanian border and not only. 

The geographical reality is also considered in decisions that 
characterize Greece. The Aegean is not about isolated islands 
but about numerous islands that are part of the mainland Greece. 
The isolated islands for the existence of many islands that make 
up mainland Greece and the absence of density was a parameter 
that led the ICJ to shift the delimitation line to weight of 
Colombia as we predicted in the Nicaragua/Colombia case. In 
the case of Greece, however, the islet of Megisti with an area of 
8.9 sq.km. and a length of coast that reaches 19.5 km exceeds in 


size the islands like Othoni and we could not claim that 
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Stroggyli has the size of Serpents island nor is it an isolated 
island formation located only 5 n.m. from Megisti. The Greek 
islands retain an indisputable right to a continental shelf and an 
Exclusive Economic Zone without the right to unlimited 
maritime zones. In case of delimitation, the factors that must be 
taken into account must be many because of the geographical 
diversity which is complex and in several points there is 
disproportion. The possibility of a successful solution for both 
parties includes both the contractual rules and the geographical 
data that will surely strengthen the Greek side. We have not seen 
the ICJ deviate from the faithful application of delimitation rules 
and from the Convention of the Law of the Sea as the right of 
island formations in the territorial zone at 12 n.m. create objects 
of further legal research as well as diplomatic approach. 

The use of reefs that can be used as a reference point for the 
delimitation of mainly the territorial zone and small island 
formations as a reference point for the delimitation of the 
continental shelf/Exclusive Economic Zone was the subject of 
research in the Costa Rica/Nicaragua case. The ICJ cannot 
theoretically confine the island formations to pockets of 
maritime zones as in the case of Nicaragua/Colombia as well as 
in the rejection of the relevant businessmen from Nicaragua. 
The geological and geomorphological possibilities of the areas 


do not affect the delimitation of the rights within 200 n.m. from 
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the coasts of the states. The islands of Colombia and Nicaragua 
being on the same continental shelf do not allow claims from the 
side of Nicaragua against Colombia (Cleverly, Fietta, 2016). 

In the case of Romania/Ukraine, the Black Sea, which has been 
characterized as a semi-enclosed sea, creates a legal surplus for 
Turkey's positions (Papadakis, 2018). The east and west coasts 
of the islands of Colombia” in the Nicaragua/Colombia case are 
certainly a foregone conclusion of Greece's positions in a future 
delimitation possibility reaching the 26th meridian. 

The ITLOS in the Bangladesh/Myanmar case can be said to 
have taken a more limited line in relation to the jurisprudence 
we have seen from the ICJ because it simply tried to limit and 
restate the jurisprudence that had already been used. As for 
arbitration, in addition to the high cost, there was also a risk of 
compliance for the resolution of disputes, causing unwanted 
tensions. In the case of the refusal of Slovenia and China, the 
application of arbitration bodies as in the case of 
Slovenia/Croatia and South China Sea. 

Beyond the fact that both Turkey and Libya, are not part of the 
Convention on the Law of the Sea and do not accept the ICJ nor 
the drawing of the median line/line of equal distance as 
mandatory. The islands are relative circumstances and cannot be 


entitled to functional maritime zones as in the case of Libya. 
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Drawing the median line/line of equal distance as a delimitation 
method that has not been accepted by Libya and does not 
recognize the rights of the islands on the continental shelf and 
Exclusive Economic Zone is not accepted by the neighboring 
country. This is negative evidence for the Greek reality given 
that the coast of Libya is opposite the Greek islands and the ICJ 
decided not to assign functional zones to them in island 
complexes that were at a distance from a larger island, as in the 
case of Crete. The delimitation of Turkey was applied to the 
distance chart, but the Greek islands were not taken into 
account. 

As far as Egypt is concerned, the positions on a delimitation 
coincide with the rights of the islands as the question of the 
influence of Kastellorizo and the political conditions are a 
possibility for the Greek islands not to get the influence they 
want because of the Turkish claims in the area. 

Greece making use of the rights given to it by the right of the 
sea regarding the adoption of a system of straight lines, the 
closing of the bays and the extension of the territorial waters to 
12 n.m. The system of straight baselines will increase the Greek 
waters to a rate of 3.3% but this increase will be necessary for 
the direct relation to the protection of the environment, fisheries 
and the security of the state which is inseparable from the 


delimitation of the seas zones. The increase of the territorial 
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zone at 12 n.m. will increase by 71.2% the Aegean Sea and the 
areas of the continental shelf will be reduced towards the 
delimitation for the outstanding issues such as the difference of 
territorial waters and national airspace. It is a right that 
recognizes another reality for Greece and for the neighboring 
countries within a conventional framework of the right of the 
sea based on the transit passage which simultaneously protects 
the rights of other states. 

In the case of international navigation straits that require a 
passage, it means the sea strait of a strip of sea that separates the 
lands and unites the wider seas. International law allows for 
straits that join the parts referred to in the coastal states and 
mostly join wider sea zones mainly in geographical areas where 
the part of open sea joins another part of open sea with the part 
of the territorial zone. The international strait does not allow 
artificial canals such as the Panama and Suez canals where 
customary law was formed with the straits (Stelakatosa, 
Loverdos, 1998). Straits established by geographical and 
operational criteria for a strait in international regimes. The 
strait connects sea zones such as the open to the territorial zone 
which would be useful for international shipping. The part of 
territorial zone was a decisive criterion for the circulation of 


international shipping. 
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Beyond the limits of 12 n.m. which form the basis of a 
contractual right as well as the territorial zone at 12 n.m. for 
Greece it is a unique exception that in similar cases such as in 
the Black Sea for Turkey which maintains the 12 n.m. we saw 
the confirmation by the ICJ of the territorial zone against the 
continental shelf and the Exclusive Economic Zone as well as 
the island formations regardless of the territorial size at 12 
nin,”, 

A partial, total expansion is the object of further research for all 
the previous hypotheses we knew and for the case of Greece a 
partial expansion mainly in the Ionian will leave general 
regulations in the Aegean strengthening the Turkish argument 
for its particularity. The delimitation of the maritime zones in 
every judicial resolution will be binding, surely all positions will 
be heard, but surely the conventional reality of international law 
and the law of the sea that has been followed until now will be 
interpreted in the best way. 

Time has shown all these previous decades that the problems of 
delimitation in the Mediterranean constitute, on the one hand, an 
area of development and at the same time the unification of 
peoples in an area of friction where research ships are also 


accompanied by warships. Judicial resolution is not a panacea 


79Maritime Delimitation & Offshore Activities (Presentation, 10 May 2019), 
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nor a solution for all issues and for all positions of all states. 
Perhaps the ongoing dialogue and treatment of the sea as 
mentioned since the Roman period is something shared by all 
and for the use of all states. Each state has sovereign rights and 
the delimitation, the geography, the difficulties of the seas to be 
an object of delimitation in a peaceful way among the multiple 
legal rules that until today the international legislator offers us to 


solve any difficulty that exists. 
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